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P-ROCEEDI-NGS
9:56 a. m

CHAI RPERSON GRI FFI' S:  Good nor ni ng, | adi es
and gentl enen. Let nme call to order our Public
Meeting of the 7'" of June 2005. This is, of course,
our decision naking process Public Meeting of the
Board of Zoning Adjustnment of the District of
Col unbi a. My name is Geoff Giffis, Chairperson.
Joining nme today is the Vice Chair, Ms. MIler, and
also our Menber, M. Etherly. Representing the
Nat i onal Capital Pl anning Conm ssion is M. Mann and
we wi | | have numer ous Zoni ng Commi ssi oners represent ed
on cases for decisions this norning. However, in our
first case, we do welcone Ms. Mtten representing the
Zoni ng Comm ssi on.

Copies of today's hearing agenda are
avai l able for you. There is a long |ist of cases for
our neeting this norning. W are going to be taken a
ot of them out of order. I will give you an
assessnment of the order as | proceed with this.

First of all, let me just give quick
i nstructions. This is not a time to have any
testinmony presented to the Board, so we wel cone you
all here and you wll be able to listen to us

deli berate on cases that have already been heard.
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Attendant to that though, I would ask that people turn
of f cell phones and any sort of beepers, at this tine,
so that we don't disrupt the transm ssion of our
pr oceedi ngs.

O course, we are being broadcast |ive on
the Ofice of Zoning' s website and nore i nportantly we
are creating an official transcript of all of our
proceedings. So let us nove ahead and let ne say a
very good nmorning to M. Moy with the Ofice of Zoning
and ask if you are aware of any prelimnary matters
for the Board's attention, at this tinme.

MR, MOY: Good norning, M. Chairnmn,
Menbers of the Board, we do have prelimnary matters,
but Staff would suggest that we take those matters
case by case.

CHAI RPERSON GRI FFI' S Excel l ent. [In which
case, let me give an assessnent for everyone that's
here. W're going to nove expeditiously through the
norni ng, but we do have a lot to get done. W are
going to hear first three cases. First, rather, we're
going to deliberate on three cases first. W' re going
to take a short break and then get back to the entire
nor ni ng sessi on.

The first case we wll call is 17321,

which is Flynn. The second case we will take up is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5
16839, which is the Remand of Shagnon, and then the

third will be 17319, MKeever, it's a 223 addition
W will then return to finish up the entire rest of
our agenda. Wth that, M. My, if you wouldn't m nd?

MR MOY: The first case for decision
maki ng, M. Chairman, then would be Application No.
17321, that's of Darcy E. Flynn, pursuant to 11 DCWMR
3103.2, for variances fromthe |ot area and | ot width
requi renents under section 401, a variance fromthe
| ot occupancy requirenents under section 403, a
vari ance fromthe rear yard requi renents under section
404, a variance fromthe side yard requirenents under
section 405, and a variance from the off-street
par ki ng requi rements under section 2101.1, and that's
to allow the construction of a new single-famly
detached dwelling in the R-2 District at the 1000
Bl ock, the south side, of Taussig Place, NE., that's
in Square 3890, Lot 117.

On May 17, 2005, the Board conpleted
public testinony on the application and scheduled its
deci sion on June 7, 2005. The Board requested the
foll ow ng post-hearing docunents from the applicant
and that was filed and is in your case folders
identified as Exhibit 27. The ANC-5A also filed and

that's identified as Exhibit 28. And finally, we have
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a filing by Rosalind Blount and Charles and Valerie
Douglas and that is identified in your case file as
Exhibit 29. And with that, the Staff will conplete
its briefing, M. Chairmn.

CHAI RPERSON @RI FFI S: Good. Thank you
very nmuch, M. My. Board Menbers, | know we al
recall this very well and we had |l eft the record open
and set this for decision naking for additional
information and really went to the heart of the case
presentation by the applicant and what we left the
record open for. That is talking nore specifically
and directly to the variance test for all of the
requested relief, the uniqueness, the practical
difficulty.

| think it is, inny mnd|ooking at this
case, not of question that there i s sone uni queness in
terms of the size of the lot and its dimnished
di nensions, be it the width and also the area. I
think that logically it begins to flow to the area
vari ances and the practical difficulty. However, I
believe that this specific case presentation has
fallen short, in ny mnd, of being persuasive as to
the practical difficulty in conplying with the
regulations in all of these aspects.

So the I ot occupancy, | think, you could
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start, there was the begi nning case presentation that
| think was |ogical based on the lot area and | ot
wi dth of di m nished size, but | did not find it went
the full distance of its persuasiveness. And
certainly when we got into the aspect of the side
yard, the rear yard and the parking, howit was offset
on the site in this particular and specific plan and
application on this site, |I wasn't fully persuaded
that it nade the practical difficulty case.

Now, there was testinony and it's cl ear on
the record that there is a type of house, a pre-
engi neered or what was cl assified as a nodul ar house,
that was to be used. And again, | think we left the
record open anple tinme to address specifically the
constraints of that and how that would go directly to
making it practically difficult to conply with all of
the regulations. Again, | don't think that that was
persuasi vely presented at this tine.

Let ne open it to others for further
del i berati on.

COW SSI ONER M TTEN: M. Chairman, |
t hi nk you have captured what is lacking in the case.
Al'l the variances with the exception of the |ot area
and ot width, mninumlot area and m ni numl| ot w dth,

were being driven by the applicant's choice to use a
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pre-engi neered hone that canme in a certain size. And
he failed to make a conpelling case for: (A Wy he
needed to use a pre-engi neered type of product; and
(B) Why he coul dn't adapt that product or use anot her
kind of design to neet the mtter-of-right
requirenents.

And the other argunent that was advanced
was that in each case there were reasons why granting
t he variance woul d i ncrease the enjoynent of the hone
and that does not neet the standard for the burden of
proof of an exceptional practical difficulty. So |
agree with you that he has failed to neet his burden
in this case.

CHAI RPERSON GRI FFI'S:  Good. Thank you
O hers? M. Mller?

VICE CHAIR MLLER | would concur wth
what both ny coll eagues have said. The variance
relief requires that the applicant neet all three
prongs of the test. | think that the applicant does
nmeet the first test, which is the uniqueness test.
The property is a substandard |ot that predates the
adoption of the Zoning Regul ations of 1958. |It's an
exceptional condition of the property that variance
relief would be necessary for the construction of an

egr ess.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9
The ANC- 5A suggest ed t hat 401. 2 precl udes

variance relief and | just want to address that
briefly. 1 don't believe that's so. The nature of a
variance is to provide relief under a very high
threshold test where it would not otherw se be
allowed, so that if 401.2 doesn't allow sonething,
that' s where you seek variance relief to be able to do
somet hi ng when you neet the test. So | think that the
applicant's property does neet the uni queness test,
but the applicant really fell down on the practi cal
difficulty test.

At the hearing, we specifically said to
t he applicant that we thought he hadn't nade that case
and gave him an opportunity to do so, and
specifically, | remenber telling them that, reading
fromcase law, in order to show practical difficulty,
they have to show the conpliance with the area
restriction woul d be unnecessarily burdensone and t hat
the practical difficulties are unique to the property.

We asked the applicant to show why there
was practical difficulty in nodifying the nodul ar pl an
to conply with the regs or why there was practical
difficulty in building a non-nodular honme on the site
that would conply with the regs, and the applicant

failed to submt anythi ng addressi ng those i ssues. So
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| think, you know, we gave the applicant that test and
t hat chance.

And with respect to the parking, | just
don't think that they, again, made a strong case about
a practical difficulty here. And the burdenis on the
appl i cant. And the third prong of the test is no
substantial detrinment to the public. But | don't even
think we need to reach that question, because the
appl i cant doesn't nake the practical difficulty test.

CHAI RPERSON GRI FFI'S:  Good. Very wel | and
very well said, both. | absolutely agree. And two
last items. First of all, I don't think the threshold
is very high in presenting your case of why you need
to do certain things. It's not as if, you know, you
have to or you have no other recourse to do. But
t her e obvi ously has to be substanti ati on of why you' ve
made deci sions that you have. That, as we have now
sai d, was not persuasively presented for the Board.

Just to reiterate, | think what |I'm
hearing fromthe Board is that we find that this may
well be a buildable [|ot. It is not a definitive
decision fromthis Board that this is not a buil dable
lot. And | think, in fact, the case can be nade for
relief to allow that. But based on these specific

pl ans that were presented, we cannot or | am not
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persuaded on granting all of the relief that was
request ed.

Okay. Anything else? If there is nothing
further, then et me lastly just note 3126.11, which
does, of course, allow an applicant to bring back new
information in an application at any tine, if one was
not successful. So perhaps if there are differing
facts or differing plans or acconmodations, that may
well facilitate sonething being done wth this
particul ar and specific site. However, at this point,
| would nove that we deny Application No. 17321 of
Darcy E. Flynn, and that is for the |lot area and | ot
wi dt h requirenents under 401, the variance from | ot
occupancy, 403, the wvariance for rear vyard
requi renents, 404, side yard, 405, and also the off-
street parking requirenments under 2101.1, and that is
at the prem ses of Taussig Place, N E., and woul d ask
for a second.

COWM SSI ONER M TTEN:  Second.

CHAI RPERSON CRI FFI' S: Thank you, M.
Mtten. | think we have underscored the aspects of
the test that 1is, obviously, required for the
vari ance, area variances, and the lack of
per suasi veness and the testinony that was brought

before us. But I'Il open it up to others for further
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del i beration, if needed.

Very well. |If there's nothing further, we
do have a notion before us. It has been seconded. |
ask for all those in favor to signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S: And opposed? Wy
don't we record the vote?

MR MOY: Yes, Staff would record the vote
as 5-0-0. This is on the notion of the Chairman, M.
Giffis, to deny the application as advertised,
seconded by Ms. Mtten, the other Menbers in support
of the notionis Ms. MIler, M. Mann and M. Etherly.
And again, the vote was 5-0-0.

CHAI RPERSON GRI FFI S: Excellent. Thank
you, M. My. Let's nove ahead. Thank you, M.
Mtten. Let's nove ahead to 16839.

MR MOY: Yes, sir, this case before the
Board is a Remand fromthe District Colunbia Court of
Appeal s and this goes to the Appeal No. 16839 of the
Advi sory Nei ghborhood Conmi ssion. |If the Board wll
recall, this original appeal was pursuant to 11 DCWMR
3100 and 3101, from the decision of the Zoning
Adm ni strator, for the issuance of a Certificate of
Cccupancy, which was No. 183666, dated August 31,

2001, for an elderly devel opnent center serving 30
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persons, ages 22 to 85 years-old, and seven staff in
a C2-A District at prem ses 5511 14'" Street, N W,
Square 2800, Lot 9.

Very briefly, on January 4, 2005, the
Board deliberated on the remand case and decided to
reschedule its decision on June 7, 2005. This was
done to allow time for the Zoning Commssion to
consider rule making to clarify the definition of
child/elderly devel opnent center and therapy/
counseling center, which was the term provided by
DCRA, at that tine.

For the Board's background, the Zoning
Comm ssion convened on March 31, 2005. At the
conclusion of their hearing, the Zoning Conmmi ssion
requested additional information fromthe Ofice of
Pl anni ng, whi ch was due June 1, 2005. And as of this
witing, the Ofice of Planning has not filed with the
Zoning Conmi ssion. | think the Staff will end at this
poi nt, M. Chairman.

CHAI RPERSON GRI FFI' S:  Good pl ace to stop.
Okay. Yes, Board Menbers, this is then not sonething
that has, | don't think, ever left our minds in terns
of its processing. And we would always hope that
things are resol ved as quickly as possible. Bur our

focus and attention on this, | think, is warranted,
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based on the conplication and to summarize very
quickly, I think we all recall this, but there was,
perhaps it's appropriate to say, a lacking in our
Zoning Regulations in its witing. And we had
referred this to the Zoning Conmission for
clarification and text editing or amendnent.

As M. My has adequately laid out, of
course, in a new text anmendnent for the Zoning
Comm ssion, there are all sorts of weighing in by
agencies. Ofice of Planning, of course, is the nost
critical and pertinent one for their understandi ng and
background. That has not happened, at this point. |
think we are faced with a couple of things. W could
proceed with this wi thout havi ng the Zoni ng Conm ssi on
action and taking up which, | don't think, in ny
opi nion, serves the participants in this particular
case and certainly not the overall conmunity and
citywi de as we progress further into new applications
or other types of appeals and applications.

So we coul d take this up or we coul d agai n
postpone this awaiting the Zoning Conm ssion
Resol ution on Case No., | think it is, 05-01. So |et
me put it out for corment fromother Board Menbers, at
this tinme. Yes, M. Mann?

BOARD MEMBER MANN: | woul d actually be in
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favor of postponing it again. It's not as if the
Zoni ng Conm ssion has ignored this issue or hasn't
taken it up. It just hasn't conpleted its action on
this. So, | mean, it's in process and if the outcone
results itself in away that we woul d probably like to
see it occur, then |I think that is of the greatest
benefit to us.

CHAI RPERSON (Rl FFI S: Excel | ent. Vel |
said. Any others? Very well. Then | would nove that
we post pone the decision on this, the Remand of Appeal
16839, to a date in Novenber. And M. My can clarify
a date. Can | have a second on that?

BOARD MEMBER MANN:  Second.

CHAI RPERSON CGRI FFI' S:  Thank you, M. Mann.
I's there further discussion, deliberation, concerns?

MR MOY: M. Chairman, Staff would Iike
to add that the office does have in receipt an
absent ee ball ot fromM . John Parsons, who was sitting
on this case, and he, inreading his vote, is in favor
of the notion. And in addition, he wites the Zoning
Comm ssion has not conpleted its work. | would
recommend an order of postponenent of six, which would
take us to Decenber, | believe, if nmy math is correct.

June, July, August, Septenber, Cctober,

Novenber, Decenber. So if we're | ooking at Decenber,
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then we' re | ooki ng at December the 6'", which woul d be
the regul ar decision making for the Board or the if
t he Board chooses five nonths, then we're | ooking at
Novenmber the 1°.

CHAI RPERSON GRIFFIS:  Well, let's set it
for December the 6'" and then we can always, of
course, change that schedule if there is definitive
action that we can take and we can call it in
Sept enber or Cctober. But at this point, let's do the
6'" of Decenber. Any other questions, clarifications?
Any opposition to that?

Not noting any opposition, we'll take that
as M. Parsons absentee ball ot has al ready been read.
W'll take it as a consensus of the Board. M. My,
you can record the vote.

MR MOY: Yes, the Staff would record the
vote as 5-0-0 on the nmotion of the Chair to continue
this decision to Decenber 6, 2005, seconded by M.
Mann, also in favor Ms. Mller, M. Etherly and, of
course, M. Parsons on his absentee ballot vote.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. My. Let's nove ahead t hen and why
don't we call 17319? Did you see this?

MR MOY: The next case for decision

making is Application No. 17319 of WIIliam MKeever,
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pursuant to 11 DCVR 3104.1, for a special exceptionto
allowa rear addition to an existing single-fam |y row
dwel I'i ng under section 223, not neeting the side yard,
section 405, and court, section 406, requirenments in
the DC/R-5-B, as in bravo, District at prem ses 1723
Riggs Road, NW, that's in Square 153, Lot 104.

On May 10, 2005, the Board conpleted
public testinony on the application and scheduled its
deci sion on June 7, 2005. The Board requested that
t he applicant subnmit further information and they did
soand it's filed and identified in your case fol ders
as Exhibit 40. And that would conplete the Staff's
sumary, M. Chairnan.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. My. And indeed, we do have
Exhi bit 40 that was submtted into the record. Board
Menbers, let me open it up. O course, as we went
into the Public Hearing on this, the plans had
substantially changed. W did |ook at and had oral
presentation on what was bei ng proposed. W left the
record open so that the plans could be submtted that
adequately reflected or specifically reflected that
whi ch was bei ng request ed.

There i s opposition to this case that was

brought up. The points, one, would this change
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substantially the character of this historic block?
O course, the light and air avail abl e to the adj acent
properties and al so the privacy. Let nme openit upto
Board Menbers for brief deliberation on this.

BOARD MEMBER MANN: | just had a coupl e of
not es.

CHAI RPERSON GRI FFI'S:  Yes, M. Mann?

BOARD MEMBER MANN: | thought that in the
submittals that we just received recently that there
was perhaps, in nmy mnd, sone discrepanci es as to what
t he actual size of the addition was. But | see as |
look at it nore closely that, in fact, | was just
msreading it and that it seens fairly clear to ne
that the addition is the nuch smaller one that we were
left with at the end of the hearing. So | just wanted
to clarify that.

And also to note that it was, | thought,
inmportant for me to see this meno fromthe Historic
Preservation Ofice which notes that they don't
anticipate that there would be any problemw th this
smal|l addition. |In fact, what did they say, that it
rai ses no preservation concerns and is a nodest and
reasonabl e expansi on of the property, which was the
sense that | had from the smaller plans that were

ultimately submtted, so |l thought it was inportant to
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see that sort of endorsement from the Historic
Preservation O fice.

CHAI RPERSON GRI FFI'S:  Okay. And just to
be clear, | think I perfectly understand what you're
saying is that this goes to help you understand
whet her it woul d change dranatically the character and
what Preservation is saying is nost often additions in
the rear don't rise to a substantial character |evel
But this in particular and specific is not visible
fromthe public alley.

BOARD MEMBER MANN: That's exactly right.

CHAI RPERSON GRI FFI' S:  And, of course, they
do say at the end of this it shouldn't be construed to
be an endor senent or recommendati on for zoning relief,
but I think we're well aware of that.

BOARD MEMBER MANN: Exactly. That would
simlar to any other plans or case that we see that
has to go in front of both bodies or has to be
consi dered by bot h.

CHAlI RPERSON CRI FFI' S: Excel | ent. Good.
And | think the plans, M. Mnn, as you have
i ndi cated, we had sone question about the size and
pl acenent, but also we had the |ot occupancy
cal cul ati ons and the FAR cal cul ations all which were

submtted and | think are fairly straightforward in
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this. Ohers then? M. Mller?

VICE CHAIR MLLER. | see this historic
guestion differently from the way | hear you, M.
Chai rman, and Menber Mann seening to address it.
223.2 tal ks about that the addition is viewed froma
street or alley and/or other public way shall not
substantially visually intrude upon the character,
scal e and pattern of houses al ong the subject street
frontage. And the opposition in this case, | think
the crux of it is that this addition in the back,
whi ch does abut an alley and is visible froman all ey,
does detract froma historic row of houses.

And when | | ooked at the HPO letter, it
| ooks to ne that it says HPO conducted an inform
review of plans for the addition. It doesn't say that
HPO had a hearing and considered the concerns of the
nei ghbors who are opposing this that we heard. It
says that --

CHAI RPERSON @RI FFI S: It says that it
woul dn't even go to a heari ng.

VICECHAIR M LLER It says it wouldn't go
toa hearing if the necessary zoning relief is granted
by the Board of Zoning Adjustnent, and that's what
concerns ne. That's what this sentence says right

her e. It says "W believe this project falls into
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that category.” Meaning, the staff thinks that it
| ooks -- 1'Il back up.
Under DCVR 10(a), "The Hi storic

Preservation Regulation Section 320(a) delegates
approval authority to the HPO for insignificant or
clearly conpatible mnor additions and alterations.™
W believe this project falls into this category.
kay. That's what the staff believes. But then it
says and "If provided with sufficient construction

pl ans,” which they haven't seen, "could approve this
proposal wthout referral to the HPRB, if the
necessary zoning relief is granted by the Board of
Zoni ng Adj ustnent.”

So the way | read that is that if we were
not to grant the relief today, because we had sone
concerns about the historic nature being disrupted
here, then perhaps they would refer to HPRB. And |

t hought that the evidence --

CHAI RPERSON GRIFFIS: | read that totally

differently. | read it as if we don't grant the
zoning, then there is no application. There is
nothing to refer to the Board. If we, in fact, grant

it, then there is sonething that they would | ook at,
that plans would be drawn up nore sufficiently for

their use and revi ew and they woul d, in fact, probably
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not have to refer to the Board.

VICE CHAIR MLLER The way | read it if
we were to defer this case, which we do in sone
i nstances to see whether HPRB wants to take a | ook at
it, that they mght take a | ook at it.

CHAI RPERSON GRI FFI'S: | ndeed.

VICE CHAAR MLLER And | would like to
give themthe opportunity, because | think that this
case turns on whether the architectural integrity of
that row of houses is disrupted and they do have that
expertise and | don't believe that we have -- | don't
bel i eve they have seen the evidence that we have and
perhaps that they mght if we defer.

CHAI RPERSON GRI FFI'S:  Okay.

BOARD MEMBER MANN: | would say that the
big difference though between this and other cases
wher e per haps we have asked for HPRB to weigh in first
is that in this case we do have sone prelimnary
indication. | nean, HPRB has at |east | ooked at this
or the Historic Preservation Ofice, rather, has | ook
at this in a way that makes ne feel confident that
it's not of great significance to them

And al so, interestingly, when you raise
223. 2, that the addition shall not have a

substantially adverse affect, | nean, the way that |

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

see it, this Board has the capacity and the ability to
make deci si ons i ndependent of the anal ysis of anot her
city organization. But the fact that they have
provided us that, a Board with the expertise of the
Historic Preservation has provided wth this
prelimnary matter, because they have seen it,
actually again, | think, sort of substantiates ny
feeling that this is not going to adversely affect the
-- well, under the provisions of 223.2.

CHAI RPERSON CGRI FFI' S: Excel | ent. And |
think that's very well said, M. Mann. The bottom
line is that we could process this whether or not we
heard from HPRB or HPO And, in fact, we do 223s
quite a bit. M. Mller, | tend to agree that we need
to, especially with such a historic character of this

bl ock, hold in very high threshold that which m ght

tend to change it. But there's two notions to that
that | ook at in this particular one, three, I would
say.

In fact, just looking at the Historic
Preservation's staff nmeno, they showyou t he hi erarchy
of where and how character is established, right?
They are saying at the rear it is a |l esser burden to
mat ch, essentially, the character. Secondly, as | go,

even the front of this is part of the Public Hearing
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and the testinony that was provided, this house has
been substantially altered already. Meani ng, the
fenestration, the types of w ndows that were set in,
al | perhaps done previously.

But the massing is nore of, as what | see
the real massing of, these buildings at the front
create a great character. But lastly, and going to
M. Mann's point in terms of 223, | think that the
requi site tests we have in our own special exception
give us the vehicle to approve or deny this. And
| ooking at this, we are to |ook at whether it would
substantially intrude. Wll, substantially intrude,
| don't think this rises to that |evel

This is 4 feet 2 inch wide, one-story in-
fill on an area of an areaway that | don't think you
woul d be able to see it at all and, certainly, its
impact on light and air or privacy to the adjacent
properties, | don't think there has been anything
shown in evidence that it would rise to that |evel

To step back, perhaps the initial
application of this, which had substantially nore
bei ng proposed, perhaps that would start to rise to
those el ements that you brought up. But this, quite
frankly, strikes ne as a snmall Ilittle green house

wi ndow that is being put on the first floor. GCkay.
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VICE CHAIR MLLER  Well, | just want to

say that the record indicates that you can see it.
You can see part of it, so it is not hidden.

CHAI RPERSON GRI FFI'S:  See, | don't think
that's the question.

VICE CHAIR M LLER  You can see it from
the all ey.

CHAI RPERSON GRI FFI'S:  That's fine.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON @RI FFI S: Seeing it is one
thing, but we don't deny it because you can see it.

VICE CHAIR MLLER Well, then the
guestion is, you know, it's a judgnent call. | nean,
a small wart could be in violation of the integrity of
the architect, so it's not necessarily howbig it is
per se, you know.

CHAI RPERSON GRI FFI S: True, true or it
coul d be a properly placed beauty mark. | understand.
So again, let ne give you anple tinme to address all
t his. | mean, the other aspects of this was the
poi nts of okay, well, what kind of w ndows are being
used? How is it actually going to be seen? Wat
would be the visual intrusion? You know, |ook, I
woul d go architecturally the rear of these buil dings

there as opposed to the front where is the
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articulation? Wuere is the brick pattern? Were are
the specificity and uni queness to this area? Is this
| ooking at this reflective of the front?

| don't see it in there and | didn't see
any evidence that it was. So how is this character
different than a couple blocks away or other row
dwel I'i ngs or, frankly, other applications that we have
today? That doesn't dimnish the quality of what it
is, but what you're saying is that that addition is
sonehow fundanental ly going to change the character.
So you need to help me quickly understand what the
character is to begin wth.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON GRIFFI'S:  And then how it is
actual ly di m ni shed. If you look at the existing
wi ndows there, they are casenent wi ndows. They are
not, obviously, original. They are certainly not the
wood si ngl e- pane, doubl e hung. Those are going to be
taken out and noved forward and put into another
little addition. You know what | nean?

VICE CHAIR M LLER | know what you nean.
Wat | want to say is that |I'm not an expert in
historic preservation and | mght |ook at sone
bui | di ng and not appreciate the historic significance

of it and that's why we have a Historic Preservation
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Revi ew Boar d. | think ny point is that opposition
rai sed enough questions for nme to want to defer this
to get a ruling fromthe whole Hi storic Preservation
Review Board, if they want to take it up

They m ght decide they don't even need to
take it up, in which case that would answer ny
concerns. Just the fact that the staff has nmade a
finding based on their letter, their report just
indicates that they sawthe site. It doesn't indicate
that they considered the concerns of the opposition.

CHAI RPERSON GRI FFI S:  Good. Good. And |
think that's an excellent point. But if say we were
to approve this, that doesn't prohibit HPRB from
reviewing this. They will still reviewit. I f we
deny it, then, of course, we have nade t he deci sion on
historic review, or hearing you, that this isn't
appropriate. So we actually stepped into their review
body. And I think we have total jurisdiction to deny
it, based on the fact that we find that it would
visually substantially intrude on the character.

But nmy point is if we process this on our
own, it doesn't prohibit HPRB fromlooking at it, if
that's your concern

VICE CHAIR MLLER No. | agree that we

have jurisdiction to | ook at our regul ati ons and make
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our judgnments wi thout referral to HPRB. Just by, |
guess, that sentence inthat letter made it seemas if
Staff would be nore likely to send it to HPRB, if we

didn't take action on this case today. But they still

coul d.

CHAlI RPERSON CRI FFI S: Ckay. | wasn't
reading it that way. I think they are fully
anticipating we take action. | think that sentence is

if we denied it, then there's nothing to review

O hers? | think we should nove ahead, Ms. MIller.
We'll give you an opportunity to speak under the
not i on. And | would nove approval of Application

17319. This is, of course, pursuant to the special
exception to allow their rear addition to a single-
famly rowdwelling. This is under section 223. And
that is for 1723 Riggs Place, NW, and | would ask
for a second.

BOARD MEMBER ETHERLY: Second.

CHAI RPERSON CRI FFI S: Thank you, M.
Et herly.

CHAI RPERSON R FFI S: | think | have
stated enough on this, in terns of the special
exception under 223. 223 is an excellent provisionin
our regulations and it does, as Ms. MIler has well

spoken to, give full design review and discretion to
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the Board in establishing a special exception
criteria, and that being whether it would inpair
light, air or wuse and privacy of the adjacent
nei ghbors or whether it would visually intrude on the
character, in kind, not necessarily just in historic,
and this is, of course, historic, which is the
threshold of it.

But | do not find that it has failed in
any of those tests. And | find it to be of dimnished
impact. And | woul d say al nost nonexi stent inpact in

terms of light and air and privacy and use t o adj acent

properti es. But [I'Il open it wup for other's
deliberation on that. Anything else? Very well. W
have a notion before us. It has been seconded. I

woul d ask for all those in favor to signify by saying

aye.
BOARD MEMBER ETHERLY: Aye.
BOARD MEMBER MANN:  Aye.
CHAI RPERSON GRI FFI'S:  And opposed?
VICE CHAIR M LLER.  Opposed.
CHAI RPERSON GRI FFI'S:  Abstaining? Very
well. M. My?

MR. MOY: The Staff would record the vote
as 3-1-0. This is on the notion of the Chairman, M.

Giffis, to approve the application, seconded by M.
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Et herly. W have an absentee ballot from M.
Hi | debrand, who al so sat on the case, and his vote is
to approve the application, so that would give a final
vote of 4-1-0.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch, M. My. At this tinme, the Board is
goi ng to break.

M5. MONRCE: M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes?

M5. MONRCE: Could I just say one thing?
We have parties in this, so do you want a full order?
| think yes is the answer.

CHAI RPERSON GRI FFI' S: Yes.

M5. MONRCE: GCkay. Thanks.

CHAI RPERSON GRIFFIS:  Very well. W're
going to take a very quick break. | hope it's not
nore than 20 mnutes. | would update you if it is.

We are then going to go to 16998, whichis a notionto
stay fromBannum 17356 and 16998, together. W will
then go to 17305, the Southeast DC Partners and
proceed chronol ogi cal |y t hrough our schedul e, at that
point. | appreciate everybody's patience and we w ||
be back as quickly as possible.

(Whereupon, at 10:34 a.m a recess until

11:54 a.m)
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CHAI RPERSON GRI FFI'S:  Very well. Let us

resunme and | do absol utely apol ogi ze for taking much
|l onger than | had anticipated. W're going to get

right into this and nove, hopefully, quickly through.

We'l|l get into the specifics of each of the cases, but
well, it was time well spent | hope. Let's nove ahead
and call the next case. | think, M. My, let's start
with 16698.

MR, MOY: Staff's understanding is we'l
start with the Bannumnotion, M. Chair, and then from
there continue back with the line up as originally
scheduled. So this case then is Bannum Inc.'s Mtion
to Stay DCRA's Revocation of the Certificate of
Cccupancy for a Community Correctional Facility, and
as the Board will recall, this is to the Appeal of
16998 of the Advisory Nei ghborhood Comm ssion 5-B.

Briefly, the Bannum Inc. filedits notion
on May 2, 2005 with supplenental filings on My 3,
2005 and May 9, 2005. And these filings are
identified in your case folders as Exhibit 103, 104
and 108, respectively. There were also filings of
letters in opposition to this notion. Two parties,
one is from a Regina Janmes represented by Donald
Tenpl e, dated May 25, 2005, and that's identified as

Exhi bit 110. Second, a letter filed from Donal d
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Tenple on May 6, 2005 and that is identified in the

case file as Exhibit 106.

Finally, inconclusionthere are two final
submi ssions to these letters in opposition. One is
from DCRA and it's identified as Exhibit 111 and
second, a letter from Bannum Inc. represented by
Wi t acker and Gordon Law Firmand that is submtted in
the record as Exhibit 112. And with that, Staff wll
concl ude, M. Chairman.

CHAI RPERSON GRIFFI'S: Very well. Thank
you very much, M. My. This is long and invol ved
and, frankly, quite conplex. And | think the Board
has very seriously over the past, frankly, couple of
weeks endeavored to bring clarity and decisiveness
into this. O course, what we do, as you have
i ndi cated, we have a notion before us. It's a notion
to stay. And really what we need to do is, | think,
briefly and succinctly put this into context of
staying what and what is it attendant to?

| will note that we had deci ded i n Appeal
16998- A a deci sion of which there has already been a
notion for reconsideration, a notion for stay of which
action has been taken by the Board. There is a new
appeal that has been filed before this Board, whichis

regardi ng the proposed revocation of the Certificate

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33

of Cccupancy. O course, our first appeal went to the
permt of the facility.

So now before us is a request and | think
we have to go and continue to go back to Exhibit No.
103, which is, in fact, the nmotion. It's what it's
actual ly asking us, because it seens to have gotten
torn in many different directions, but | think if we
| ook at it definitively, what we're being asked to do
is stay any action of DCRA until this matter has been
decided in the Court of Appeals.

Now, in a bit of detail of the entire
processing of this, this has been taken up in other
forums, one of which is the ALJ, and t he evi dence t hat
has been submitted for this notion, thereis certainly
sonme di screpancy of what Adm nistrative Law Judge's
action actually has done, whether it continued,
whether it stayed or whether it did neither. But
that, to me, is not the relevant point. The relevant
point is what then is being asked of us. And we are
bei ng asked to adopt this ruling of the ALJ.

| see no legal rational for us to have
done that. Either the ALJ's action is definitive of
which it would stand alone or why would (b) in a
notion to stay be asked to just adopt action by

anot her body. So let's go back to again the
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beginning, that's called "the big picture” of what is
bei ng asked of us at this tinme. And that is it's to
stay any action of DCRA, pending the outconme of the
Court of Appeals.

| don't see howthis rises to the | evel of
what we have of new information outside of what we
have already processed in the request for
reconsi deration and their request for stay. Let ne
open it up to others, at this point. M. Etherly?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. | appreciate the setting of the
context for the notions that are in front of us here.
| think that was very helpful. | think perhaps just
to sunmarize very succinctly, | think where we are
essentially is again at the sane question that this
Board del i berat ed upon and resol ved fairly
definitively |l ast year regardi ng a reconsi derati on and
stay of this Board's original decision.

| think, in essence, what we are being
asked to do is once again revisit that question and
sinply can't say unequivocally enough that | don't
t hi nk t he grounds have been laid or set forth for this
body to do that with any conpel ling sense of finality.
| just think, in essence, the ALJ aspect of the notion

here is, essentially, a red herring that | am very
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hopeful ny colleagues will not bite at.

| viewthat, essentially, as a procedural
matter that really, if anything, gets worked out
wi t hi n DCRA. But | really don't see it as being
strongly conpelling in terns of the rational in any
satisfactory way for this Board to undo what it has
al ready stated, and that is a refusal to reconsider or
stay its original order. | think nothing else really
needs to be said on this particular question, M.
Chai r.

As you noted, there are ot her foruns which
are currently active with regard to the sane set of
facts regarding this applicant and this operation
The proceedings in those forunms will nove forward as
appropri at e. |, essentially, don't think there is
anything further for this Board to do at this
particular time with regard to the remains of what |
hope is a proceeding that is fast approaching its
death now. Thank you

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. And just to add on to that, as you
have indicated, there are other forunms in which this
is being taken up and I don't understand why it would
not be nore appropriate for the Court of Appeals to

i ssue a stay or stand on what they have al ready done,
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as the appeal is going to that body. M. MIller?

VICE CHAIR MLLER | would like to say
that the papers weren't that clear when we were first
| ooking at them as to what kind of a stay was being
requested, whether it was a stay of the DCRA
revocati on pendi ng our consideration of an appeal of
that revocation that we will be hearing in the fall or
whether it was a stay of DCRA action until the Court
of Appeal s issues its decision on the appeal fromthe
BZA deci si on.

And | ooking at Exhibit 103, | think that
the Chair accurately did characterize the request for
stay that was before us and that is the stay until the
Court of Appeals issues its decision on the appeal of
our BZA decision. And while | was in favor of the
stay when that question was before the Board
initially, at this point, I amnot, because the Board
did nmake a decision, at that tine, and there is
not hi ng before us that woul d real |l y change the Board's
consideration, | don't believe.

In particular, inlooking at the question
of irreparable harm Bannum has raised econonic
i ssues, lost profits and things of that sort, and |
don't think that they have made the case for that.

So, for that reason, | would be opposed to granting

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37

t he stay. But I also want to say that there is an
appeal coming before us inthe fall and this is not to
prejudge the appeal, it is just to deny the stay.

CHAI RPERSON GRI FFI S: Excellent. Thank
you, Ms. MIller. | absolutely agree with you. It was
confusing to ne that here we had a notion that was
tal king about the past proceedings and then in the
m ddl e of it there was al nbst a non sequi tur sayi ng an
appeal of the BZA was filed today and then they nove
on back to the old history and there was no definitive
connection, in my mnd, or certainly not persuasive
connecti on bet ween t hat new appeal and this notion for
stay, at this tine.

kay. Very well. Anything else? Then I
woul d entertain a notionif there is one? Do you want
to do it or you want ne to do it?

BOARD MEMBER ETHERLY: Sure, M. Chair, it
woul d be ny notion to nove denial of the request for

stay by Bannum Inc. and | would invite a second.

CHAI RPERSON GRI FFI'S: | would second the
not i on.

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. | think as we laid out in our

initial discussion that has set the stage for this

notion, which | believe is appropriate. 1| think as ny
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col | eague, Ms. MIller, indicated, it perhaps alluded
to the discussion of the factors that are set forth
for granting a stay, one, the |Iikelihood of success on
the nmerits, (b) irreparable harmto the petitioner,
(c) conmparative harmto other parties in the public
i nterest.

| think we have touched on a couple of
those itenms, but | think it has clearly been
established that all of those factors have to be
present in order for a stay to be granted, so let ne
nove, essentially, first to the mddle two prongs of
that particular test. One, with regard to the issue
of irreparable harmto the petitioner, | think as was
indicated by Ms. MIller, there was sone reference in
the submittal to some of the financial interest
damages or otherwi se that mght be incurred by the
nmove in in this particular instance, but | did not
necessarily find any of those argunents or grounds to
be conpel |l ing.

Additionally, with respect to the issue of
conparative harm to other parties, | think as was
clearly di scussed over a substantial period of tinme as
we discuss the underlying subject nmatter to this
particul ar notion, there were a nunber of concerns and

issues that, | think, were identified with regard to
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harmthat woul d be brought to other parties regarding
the continuing operation of this facility at the
present | ocation.

And then with respect to public interest,
| think, clearly as this Board has said in other
settings nunerous tinmes, not necessarily just this
particular instance, but | think <clearly the
i nportance, the interest of the public in ensuring
that this Board's orders are satisfactorily foll owed
and carried out with all due expediency, | think, is
clearly in the public interest here. And this, |
believe, is another step towards frustrating that
obj ecti ve.

Wiile | would perhaps -- "Il leave it
with that, | think, with regard to public interest.
| think those three prongs in and of thenselves are
boundaries or plateaus that aren't sinply net by the
submittals as they stand in front of us today, M.
Chair. And | think just overall, once again, | can't
say clearly enough that | think this is essentially an
effort to ask the Board to answer a question which it
has al ready answered in a very definitive way. Thank
you, M. Chair.

CHAI RPERSON CGRI FFI' S:  Thank you very much.

Ms. MIller?
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VICE CHAIR M LLER  You know, given that

| did vote the other way, | have to say in the
previ ous consent of this, ny views really haven't
changed that nuch. | think it's hard for us to assess
l'i kel i hood of success on the nerits. | nean, |
obvi ously have thought that I was in the dissent, so
if we look at that factor, | would say, you know, |
m ght still think that they would be Iikely to succeed
on the nerits.

And | don't see the harmto the public
fromgranting the stay inthat it preserves the status
guo and | don't think there has been harm that has
been brought to our attention. And the public
interest, | think, isalittle bit iffy. 1 think that
the applicant's nmade, you know, the case that the
briefs are before the Court of Appeals.

However, my vote really turns on
irreparable injury, if denied, because | don't see, at
this point, irreparable injury. So that's where | am

CHAI RPERSON CRI FFI' S: Good. O hers?
Anything el se then? W have a notion before us that
has been seconded to deny the notion for stay. I
woul d ask for all those in favor to signify by saying
aye.

ALL: Aye.
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CHAI RPERSON GRI FFI'S:  And opposed? M.

Moy ?

MR MOY: The Staff would record the vote
as 3-0-0 on the notion to deny the notion for a stay
on the part of M. Etherly, seconded by the Chair, M.
Giffis. W have two absentee ballots from John
Par sons and Davi d Zai dain, both of whom have voted to
deny as well, so that would give a final vote as 5-0-
0.

CHAI RPERSON GRI FFI S: Excell ent. Thank
you very much, M. My. Let's nove ahead then. Let's
nove on to 17305.

MR MOY: The next application is
Application No. 17305 of Southeast DC Partners,
pursuant to 11 DCVR 3104.1, for a special exceptionto
establish a community service center under section
334, inthe R-5-A District at prem ses 2826 Q Street,
S.E., that's in Square 5583, Lot 804.

On April 19, 2005, the Board conpleted
public testinony on the application and scheduled its
deci sion on June 7, 2005. The Board requested a
nunber of post-hearing docunents. The first fromthe
applicant, which was filed, and it is identified in
your case fol der as Exhibit 35. W also have a filing

from the Ofice of Planning, their supplenental
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report, and that filing is identified as Exhibit 34.
W also have a filing from the ANC 7B, and that
docunent is identified as Exhibit 37.

And in conclusion, we also have a filing
from DDOT, the Departnent of Transportation, M.
Chairman, and it's identified as Exhibit 36. | would
treat that as a prelimnary matter, in that the record
had been cl osed. And that concludes the sunmary, M.
Chai r man.

CHAI RPERSON GRI FFI S: Excell ent. Thank
you very nmuch. Regardi ng Exhi bit 36, the DDOT report,
is there any opposition to opening the record and
taking that in?

BOARD MEMBER ETHERLY: No obj ecti on.

CHAI RPERSON GRI FFI'S: I ndeed. | think we
should take it in. It's always good to have those
subm ssions from DDOT. It's also supporting the

applicant, as was Exhibit 37, which was the ANC s
filings and al so, of course, the Ofice of Planning.
Let's nove ahead then and go right into the
deli beration on this. | think it's probably
appropriate to take this up under a notion and nove
ahead.

And | woul d nove approval of Application

17305 of Southeast DC Partners, that is, of course,
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for a special exception which would establish a
comunity service center under section 334 inthe R-5-
A District at prem ses 2826 Q Street, S.E And |
woul d - -

BOARD MEMBER ETHERLY: Seconded.

CHAI RPERSON  CRI FFI S: Thank you, M.
Etherly. And we can di scuss and attach conditions as
appropriate as we go forward. W had let the record
open, as M. My has indicated, but | think
specifically just to finalize a lot of the specifics
of what was bei ng proposed and described to us. The
Lighting Plan, of course, |ooking at any sort of
screening or lighting potential, i npacts  of
resi dential nei ghborhood, the access and all that. W
have that into the record. | think it is absolutely
appropriate and well thought out. And | think we,
obvi ously, don't need to condition that as it is part
of the plan that would be provided. But the
appropriate lighting type fixture and al so pl acenent,
| think is very appropriate.

Specific hours of operation, | think, we
need to talk about briefly in terns of the inpact of
whet her that sets as a condition. And we have
additionally the Ofice of Planning s concern, which

rises to alevel of discussion for condition, and t hat
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is that the relationship between those vol unteers that
are comng that will stay in the building do not enter
into any sort of |andlord/tenant agreenment. Meaning,
they are not going to be |easing these roons out or
runni ng a kind of tenporary housing situation.

There was, of course, concern in the
hearing from the comunity at |large, although
supportive of the application, the concern in the
| ong-term of could this becone sonething that they
have not antici pated or haven't been able to address,
and | think that is perfectly appropriate to try and
ensure the comunity center continuing as it was set
forth and is, obviously, being approved under 334.

So with that, I'lIl open it up to others
for discussion.

BOARD MEMBER MANN: | would just state
that | agree with everything that you said. One of
the things that concerned nme the nobst was this
potential relationship between the people that were
staying there as volunteers and | think that adequate
i nformati on has been entered into the record now t hat
really clarifies how that is going to work and that
there is going to be there only on a tenporary basis
and the room are not otherw se going to be used for

any ot her reason.
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CHAI RPERSON GRIFFIS: Ms. Mller?

VICE CHAIR M LLER  Yes, | just al so want
to add that | think the supplenental pleadings are
really hel pful in enlightening further the nature of
t he program and where the volunteers cane from And
it looks to ne like a really wonderful program and
there is quite careful screening of the volunteers,
which | think that m ght have been one of the concerns
of the comunity.

CHAI RPERSON GRI FFI'S:  Okay. And | think
it was Menber Jeffries who was fam liar with the U ban
Pl unges, | was not necessarily. But Ms. MIler says
it adequately that nore information has conme in.
Well, let's run down the request to the 334 and t hat
is the community service center it to accomobdate
organi zations that are created for the purpose of
i mproving the social and econom c well-being anong
many ot her things. | don't here any opposition to
whet her that was persuasive or not.

Directly put, | think it was persuasive in
the application that was before us that this will be
set up and is set up in order to offer prograns that
will facilitate the social and econom c wel | -bei ng of
the residents of the neighborhood. It is also to be

| ocated, so it is not likely to becone objectionable
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t o nei ghborhood property for noise and all the other
attendant reasons, | think that goes directly to the
addi ti onal subm ssions that we have. And | find that
they have mtigated any potential i npact for
obj ectionabl e conditi ons.

Even rising to the point of parking, as we
had tal ked about, and where other vehicles mght be
able to park and the existing conditions around the
area, structural changes shall be nade, except those
that are required by admnistrative laws and
regul ati ons, was al so addressed and | think persuasive
in this case.

The convenience to the neighborhood, |
think, is also addressed in ternms of the existing
facility and how it's integrated into the conmunity
and then, of course, noving it to this specific
| ocation and then tal king about the type of prograns
and those that will utilize it. | think it's fairly
clear that it 1is conveniently located for the
nei ghbor hood in which it serves.

And | do believe the record shows, | don't
have it directly in front of me, but that thisis, in
fact, not organized for profit. In fact, I'm
definitive on that, that it was one of the subm ssions

that was put in the original application and that is
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the requirenments under 334. Unless there are others
and other aspects, | would go and ask for Board
Menbers' opinions on conditions.

O course, we do have the proposed
conditions fromthe O fice of Pl anning. W have three
conditions that are proposed by the applicant, the
first being the residential space for the building
host will be used solely for the building host hired
by SCDCP and his/her famly, dormtory roons and
acconpanyi ng bathroomfacilities solely for visiting
vol unteer groups and that the laundry facility shal
be used only by the buil ding host, visiting volunteers
staying in the dormtory roomns.

" mnot sure where the laundry facilities
came up in the whole question of this, but maybe we
need to be definitively specific on that. kay.
Conment s?

BOARD MEMBER MANN:  Wel |, regardi ng those
laundry facilities, | don't recall why that would be
included in there either, because there wasn't any
guestion about that. Although, I have no objectionto
t he i nclusion of the first two conditions that kind of
go to the particular specificity that we were tal king
about, who was going to be staying in either the

per manent roons or t he t enporary roons.
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CHAI RPERSON GRI FFI S: Good. Yes. I

think, in fact, in Condition No. 1, the residential
spaces will be served to define a residential space.
| think the laundry facilities would fit wthin that
and, obviously, the utilization of that. It goes to
the relationship that is set out for the entire
residential space. kay. And does the |anguage
incorporate the Ofice of Planning's concern? 1|s that
i ncorporated into, do you believe, or do we need to be
nore definitive in the | anguage and what we propose?

BOARD MEMBER MANN: Are you tal ki ng about
the two points on Exhibit No. 34, which is the
suppl emental O fice of Planning report dated May 10,
20057

CHAlI RPERSON GRI FFI' S: Yes.

BOARD MEMBER MANN: Because | took those
not necessarily as conditions, sinply as what they
said, findings that supported.

CHAI RPERSON GRIFFIS: Oh, | see. That's
an excellent point to bring up.

BOARD MEMBER MANN: O provided us with
nore information.

CHAI RPERSON GRI FFI' S: (Ckay. That's a good
point. How did they find it?

BOARD MEMBER MANN: | guess they did their
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research and | think that we should take themat their
word that they did what was necessary to satisfy
t hemsel ves and us.

CHAI RPERSON GRI FFI'S:  Okay. kay. Good.

VI CE CHAIR M LLER However, on t he second
page they ask for a condition that there be no fee
rent or other charge for the use of the dormtory, and
so | think the question is does the | anguage in No. 2
of applicant's proposed conditions kind of assune
that? | nean, it says they are going to be used by
visiting volunteer groups, so is that sufficient so
that we don't need to put in that there be no fee or
charge for the use of the dornf

CHAI RPERSON CRI FFI S: Ri ght . | think
that's fine.

VICE CHAIR M LLER | think so, too.

CHAI RPERSON CGRIFFI'S: Ckay. So what we
have is adopting the proposed conditions from the
applicant and including renoving Condition No. 3 and
then standing 1 and 2 at this tine.

VICE CHAIR M LLER | wouldn't renove
Condi tion No. 3.

CHAI RPERSON GRI FFI'S: Do what ?

VICE CHAIR M LLER | wouldn't renove

Condi ti on No. 3.
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CHAI RPERSON GRI FFI'S: | see.

VICE CHAIR MLLER I'msorry. | thought
that you had said earlier that you thought that that
was a residential use, and | think the concern would
be that others might want to conme in and use it or
they could charge for the wuse of +the ||aundry
facilities or whatever, and that that's a reasonabl e
condition to keep in there.

BOARD MEMBER MANN: But we di dn't hear any
sort of proposal or specul ation even that the | aundry
facility would be used by anybody else, much as we
di dn't hear any specul ati on or proposal that any ot her
part of the building was going to be used by any
outside group for any other activity.

CHAI RPERSON GRI FFI S: Let's just put
Condition 1, the residential space inclusive of the
laundry facilities will be used for the building host,
used solely for building host and his/her famly. W
don't need an additional condition specifically on
t hat .

VICE CHAIR M LLER: Well, if we do that we
need to include the vol unteers.

CHAI RPERSON GRI FFI'S:  Sure, sure.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON GRI FFI'S:  And linens. kay.
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W'l wite that well to nmake sure that the intent is
known. GCkay. How about tine, tine of operation, rise
to the level of conditioning on this order?

BOARD MEMBER MANN: The applicant
submtted proposed hours and | don't see why we
woul dn't put those in given that they have limted it.
It woul d perhaps give sone sense of assurance to the
comunity that it's only going to be used for certain
hour s.

CHAI RPERSON GRI FFI S: Excel | ent. kay.
So we can adopt the hours of operation as proffered by
t he applicant and that would be from8:00 a.m to 8: 30
p.m After school progranms would be 3:30 to 8:30 p. m
Monday through Friday, and then summer and schoo
vacation prograns 8: 00 to 8: 00 weekdays and Sat ur days,
SO we can incorporate that into a condition. OCkay by
everybody? Very well.

Anyt hi ng el se then? Anything el se we need
to address on this application? W have a notion
before us that has been conditioned. There are three
conditions attendant to this application. If there's
no other further deliberation on it, I would ask for
all those in favor to signify by saying aye.

ALL: Aye.

CHAI RPERSON  GRI FFI S: And opposed?
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Abstai ning? M. My?

MR MOY: Staff would record the vote as
4-0-0 on the notion of the Chair, M. Giffis, to
approve the application, seconded by M. Etherly. W
al so have an absentee ballot fromM. Jeffries who has
voted to approve the application with conditions as
i nposed by the Board, which would give a final vote as
5-0-0. Do | need to go over the conditions, M.
Chair?

CHAI RPERSON GRI FFI'S:  Nope. We'll review
them before the order goes out. Wiy don't we nove
ahead and try and nmake up a few seconds of tine here.

MR.  MOY: Is this a summary order or a
full order, M. Chair?

CHAI RPERSON GRI FFI S: | don't see any
necessity to do a full order unless the Board Menbers
believe it is required. | think we can waive our
rules and regulations and issue a summary order on
this. Wat am | doing?

MR. MOY: The next case i s Application No.
17324 of D.C. Departnment of Housing and Comunity
Devel opnent . Staff would just like to remnd the
Board that the application was anended at the | ast
hearing and reads as follows: "Pursuant to 11 DCMR

section 3104.1, for a special exception to extend a
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use permitted in alesser restrictive zone into a nore
restrictive zone under section 2514, to allow the
construction of a new shopping center inthe CG2-B, R-
5-Aand R-3 Districts at prem ses 1501 Al abama Avenue,
S.E., fornmerly Canp Simms Mlitary Reservation, that's
in Square 5912, Lot 804."

On May 24, 2005 t he Board conpl eted public
testimony on the application and scheduled its
deci sion on June 7, 2005. The Board requested post-
heari ng docunents from the applicant and that was
filed with the Zoning Ofice and is identified in your
case file as Exhibit 31. And Staff would end its
summary here, M. Chair.

CHAI RPERSON @RI FFI S: Good. Thank you
very nuch. Yes, we did have, as this case was call ed
up, sone clarity and, in fact, the relief that was
bei ng sought. | think we have reached that and we are
absolutely ready to nove ahead. W had, as M. My
has quickly gone over, asked for additional
i nformation regardi ng sone of the specificities of the
proposed devel opnent.

Let nme open it up to Board Menbers'
di scussion at this point. M. Mann, did you have
comment s?

BOARD MEMBER MANN: Did you want to
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discuss the information that was submtted in a
request to our -- or in response to our request for
t hat ?

CHAI RPERSON CGRI FFI' S: Yes, | think that
woul d be a good place to start.

BOARD MEMBER MANN: Ckay. vell, |
actually thought that, well, of course, sinply, that
we got everything that we asked for, which clarified
with some specificity | think the |andscaping,
although | don't think we're holding them to
particul ar species of plants, and the Lighting Plan
which was the information that we asked for, and I
t hought that it actually adequately addressed what we
needed.

CHAI RPERSON GRI FFI'S:  Okay. Ohers?

BOARD MEMBER MANN.  And | guess | m ght
add we also received further information about the
hours in which trucks were going to be delivered or
trucks would be delivering food and the trash
col l ection schedule and how they would conply with
noi se, ordi nances and ot her procedures that they were
going to enploy to be, | think, they called thensel ves
"good nei ghbors. ™

CHAI RPERSON GRI FFI'S:  Good. | think, in

fact, that that is absolutely the case. W have, of
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course, the existing residential area and then the
proposed new residential area of which each will be
i npacted. | mean, how could it not be inpacted with
t hi s new devel opnment? W al so have t he el enment of the
pedestrian path. As you recall, there was testinony
by an adj acent resident that had sonme concern of that.

Soif we want to get intoit limtedly or
however much you want to, of course, tonme it goes al
under 2514.2, which gives the Board authority to
i npose requirenments, design, lighting, |andscaping,
etcetera. | nean, clearly, that is just not arbitrary
that they want to give us great power, which they
shoul d, and we shoul d have all the power in the world.

But nonet hel ess, it goes specifically to
howit would tend to mtigate any adverse inpacts and
buf fering. And | think, you know, going into the
entire design, just to recall and refresh everybody's
menory, | think there was sone troubl e aspect of could
you not set the structures differently to perhaps not
make it such a suburban type devel opnent, but a much
nor e urban devel opnent ?

And believe ne, | feel very strongly that
it would be great to set and kind of push that to
happen. | think it becanme quickly evident in the

testinmony that it would be fairly problematic to fit
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everything in that needed to fit in and get access
into parking, whichis areality in this society, but
it would be difficult to have that street frontage
el ement .

So noving away from a total redesign of
whi ch we have not taken on, we did go into how the
| andscapi ng and buffering of the residential and then
the lighting for safety. There's a couple of things
that | noted and they are reiterated in the
subm ssions that are recent. One, it was brought to
again our attention that it wasn't really fl eshed out
in the hearing, the curving aspect of the drive |ane
for the |oading at the rear.

| think I would agree with the statenent
that was made that that will slow the vehicles down
entering and exiting this site. Qoviously, if they
are not comng in at 40, 50 mles an hour, the sound
will probably be |lessened or will be |essened. It
will also keep that activity at a | ower vol une.

The i sland that was created, of which the

Landscape Pl an now shows what type of planting scale

that is, I think will also be an inportant aspect to
creating a screen fromthe residential. The entire
site where the large retaining wall is, the grade
change, that is also being, | think, well |andscaped.
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On the adj acent side of the existing residences, that
al so is done. | noted they only had one fixture
attached to the structure there and at first note |
t hought that's kind of odd. Wuldn't it be nice to
have that kind of all it all the way down?

And not going into too nuch detail, but
obviously that's what we're looking at. And then |
suddenly realized that it's probably much t oo adj acent
to the existing residential buildings to have those
kind of lights and if you see and if you note on their
pl an where it's proposed to be, it is actually at the
area that is open between the two structures, the
residential structures, soit actually illum nates the
open area off the site. The point being, | think,
it's thought out and appropriately placed on that.

| like the fact that the nore gl obe or
cl ose to Washington standard lighting is going on the
pedestrian path down. They have also submitted in
terms of how that is going to be nonitored or upkept
or the upkeep of that.

| don't think it's -- it is my opinion
that it would not be good to close that off just
because it hasn't been a safe passage to date. I
think by doing away with it actually hurts those that

will benefit fromit, and if it is a dangerous areato
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be a pedestrian in, then I would hope that the new
grading, the newlighting and the nore people that are
using that for the benefit of the comunity and to and
from the existing residential to the supermarket
actually self-patrol it by being there and create a
much saf er passage.

| think one of the najor drawbacks of the
site planning of that piece is that you essentially
have to drive there. Even though you could see it

froma new house, you have to get into a car. So the

nor e ki nd of urban and pedestrian access, | think, the
better.

Qutside of that, that's all | need to
address, | believe, at this point, and open it up for

others for further discussion.

BOARD MEMBER MANN:  Just to add on to what
you sai d a nonent ago, | nean, although there m ght be
sonme desire on particular Board Menbers' parts to
adhere to a nore urban topology, | just think that
overall the fact that they have conplied to the extent
that they have with trying to fit this devel opnent on
the parcel that they have has worked pretty
successful ly.

CHAI RPERSON @RI FFI S: Excel | ent. Ms.

MIler?
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VICE CHAIR M LLER  Just to put it in our

| egal framework, | think we have said that we did rule
that 3202.3 applies to this case, so that all that
remains for us is to consider the special exception
from 2514. 2. And the first criteria is that the
extension doesn't exceed 35 feet into the nore
restrictive use zone district and it doesn't. | think
inthis case it was 33.95 feet. The fee was requiring
conpliance with 2514.1(d), but the applicant has
stated that doesn't apply in R 5-A Zone District.

And then we get to no adverse inpact upon
the present character and future devel opnent of the
nei ghbor hood and our inposing any requirenents that
m ght be necessary to protect adjacent or nearby
properties. So | think you pretty much covered the
facts and | don't think we really did see adverse
inmpacts that couldn't be mtigated by certain
conditions, which I think we may get to just dealing
with delivery hours and things like that, which I
guess we will do under the notion.

CHAI RPERSON GRI FFI'S:  Way don't we do it
right now? Do you want to propose sonme conditions?

VICE CHAIR M LLER  Ckay. Wll, one of
the areas that was discussed at the hearing was the

i ssue about a quiet zone and the | oading dock area,
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and the applicants did submt suppl enental information
addressing that. Gant said that it plans to
i npl enent a qui et zone in the |oading dock area.

We di scussed this at the hearing, that in
sone communities G ant takes this additional neasure
and in others not necessarily. And so | think G ant
has represented that it would do this in this
community and | think that that should be one of the
conditions, that G ant Food i npl enent a qui et zone in
the l|oading dock area and that neans that truck
deliveries are prohibited between the hours of 10:00
p.m and 6:00 a. m

CHAI RPERSON GRI FFI S: | think the one
guestion | had was just to nake sure that that was
definitively being proffered fromthe applicant. |
think it's an excellent idea. | was concerned in two-
fold and actually the resident that gave testinony
said the sanme thing. There was an awful |ot of -- you
know, we certainly will endeavor to and we'll make
this the best thing possible without real teeth of
what was bei ng proposed.

And if this is -- because | know that the
representative fromthe supermarket, it al so said that
they would need to look at how this was actually

programmed, neaning the truck routes and the
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mar keting. And so what | want to do is just to ensure
that if we do this, that it can -- well, it will be
enforceable and that it wouldn't preclude the
operation of the supermarket. You tell ne --

VICE CHAIR M LLER  Well, | nean --

CHAI RPERSON CGRIFFIS:  -- if it reads as
per suasi ve in your m nd.

VICE CHAIR M LLER: We're just | ooking at
this again and G ant further down on the sanme page
says "The proposed qui et zone | oadi ng hours of 10:00
p.m to 6:00 a.m are appropriate for this project.”
So I think G ant went back after the hearing and, as
| understand it, as | read this, evaluated whether it
was appropriate and deci ded that this was sonmething it
could commt to, that it would be appropriate.

CHAI RPERSON CGRI FFI S: Good. Very wel |
What el se? So we have the |oading tinme, the lighting
and of course the Landscape Plan will be incorporated
into the plans, that it would be, of course, the first
condition, that the order will be based on the plans
that were subnmitted and that we woul d buil d according
tothat, the loading tinme, and is there anything el se
t hat needs to be discussed?

VICE CHAIR MLLER |'m sorry.

CHAI RPERSON GRI FFI'S: Yes.
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VICECHAIR M LLER: | think I just want to

make sure that we're articulating this correctly from
Gant's submittal. At the top paragraph it says truck
deliveries are prohibited between the hours of 10:00
p.m and 6:00 a.m and then in the second paragraph it
says loading hours are 10:00 p.m to 6:00 a.m, so
there seens to be two different things. No, the same?
| don't know.

CHAI RPERSON GRI FFI S: The sanme tine,
right?

VICE CHAIR M LLER. Sane tine, sane tine.
kay. Loading and delivery.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

VICE CHAIR M LLER: The only other thing
| have is a conmunity I|iaison person. They have
commtted to provide a contact person for the ANC in
case there are any conpl aints.

CHAI RPERSON GRI FFI'S:  Excellent. | think
that's a great idea. It doesn't rise to the |evel of
a condition of the order, | don't see, at this point,
do you?

VICE CHAIR M LLER | don't know why not.
| mean, | think it's a good thing. Is it necessary to
mtigate?

CHAI RPERSON GRI FFI'S:  Legal phraseol ogy.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

63

| don't know. That's ny opinion. It has been offered
that they are going to do it.

VICE CHAIR M LLER  Yes.

CHAI RPERSON GRI FFI S: To put it in the
conditions, | don't see anything arising out of the
case that was brought forth that it would tend to
mtigate an aspect that was of concern. That's all.

VICE CHAIR M LLER  Ri ght.

CHAI RPERSON GRI FFI S: But |I'm perfectly
happy to do it. Are you proposing that as a
condi tion?

VICE CHAIR M LLER  Yes.

CHAlI RPERSON CRI FFI S: Comrents? That's
two conditions, |oading and then |iaison.

BOARD MEMBER MANN: | don't have any
particularly strong feelings regarding the Iiaison.
| agree with the Chair that | didn't hear why it was
necessary, but |I'm not opposed to it.

CHAI RPERSON GRI FFI'S:  Yes. | nean, what's
interesting, actually, you know, the I|iaison reads
it's going to be the property owner. |s that correct?
"' m sorry.

VICE CHAIR M LLER: The |iaison would be
to G ant's manager.

CHAI RPERSON CGRI FFI' S:  Ri ght, which goes to
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-- so it would only go towards the |oadi ng aspect or
anyt hi ng associated with the supermarket?

VICE CHAIR M LLER  Yes.

CHAI RPERSON GRI FFI S: In terms of the
| arger picture of, you know, the pedestrian wal kway
was nore of a concern of a liaison and that would go
to the owner and that's different than Gant. There
it is.

VICE CHAIR M LLER | think it goes to
possi bl e noi se.

CHAI RPERSON GRI FFI'S:  Okay.

VICE CHAIR M LLER:  And truck deliveries.

CHAI RPERSON GRI FFI'S:  Okay.

VICE CHAIR M LLER: Things like that.

CHAI RPERSON GRI FFI S: W don't need to
spend nore time on it.

VICE CHAIR M LLER:  Ckay.

CHAI RPERSON GRI FFI'S:  Very well. Then we
do have a notion before us. |t has been seconded and
condi ti oned. I will take further deliberation or

comment. Any others? Not noting any other, then | et
me ask for all those in favor to signify by saying
aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S:  And opposed?
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BOARD MEMBER MANN:  Sorry, | neant to say

aye. | was distracted.
CHAI RPERSON  GRI FFI S: | ndeed. Any
abst ai ning? Very well. M. My, if you wouldn't mnd

recordi ng the vote?

MR MOY: Yes, M. Chair. The Staff
records the vote as 4-0-0. Staff didn't catch who
made the notion and who seconded.

CHAI RPERSON Rl FFI S: Boy, |I'm just
whi ppi ng t hrough t hese.

MR, MOY: No, that's fine. If you would
clarify for the Staff, we'll be fine.

COW SSIONER M TTEN:  Who would like to
second that?

CHAI RPERSON CRIFFIS: W went down the
notion that | nade.

VICE CHAIR M LLER. Did you nmake a notion?

CHAlI RPERSON CRI FFI S: Per haps we
conditioned it before we actually nmade the notion.
Let's be very appropriate and strai ghtforward on this.
Just for reiteration, let's nove approval of
application -- oh, gosh, | just noved it away fromne.

BOARD MEMBER MANN:  17324.

CHAI RPERSON GRI FFI'S: I ndeed, 17324 from

DCHCD. O course, that was as noted as a speci al
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exception for the new shopping center at Canp Sinms
with conditions as noted. | would ask for a second.

BOARD MEMBER ETHERLY: Seconded.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
Agai n, we have the notion before us. W can take up
any further deliberation on that aspect of neeting the
speci al exception requirenents for the noving of the
zone boundary line or that of the conditions that we
have placed on this order.

Not noting any further deliberation, |et
us ask for all those in favor of the notionto signify
by sayi ng aye.

ALL: Aye.

CHAI RPERSON CRI FFI' S: Opposed?
Abstai ning? Very well.

MR.  MOY: Thank you, sir. That is how
Staff understood it, 4-0-1, the notion of the Chair
seconded by M. Etherly. W also have an absentee
ballot fromM. Jeffries, who sat on the case, and he
voted to approve with such conditions as the Board may
i npose, which you did. Summary order, M. Chair?

CHAI RPERSON CGRI FFI S: Yes. W have no
parties in opposition here.

MR MOY: That's correct.

CHAlI RPERSON GRI FFI' S:  Unl ess Board Menbers
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object to that, | think we can waive our rules and
regul ations and i ssue a summary order on this. Very
well. Let's nove ahead.

MR. MOY: The next case for a decisionis
Application No. 17316 and that is of Randle Hi ghl ands
Manor, LP, pursuant to 11 DCWVR section 3103.2, for a
variance from the |ot occupancy requirenents under
section 403, and a variance from the rear vyard
requi renents under section 404, and pursuant to 11
DCVR section 3104.1, for special exceptions under
sections 353, new residential devel opnent, and 2516,
theoretical lot, to allow the developnent of 10
single-famly rowdwel lings on a single subdivided | ot
inthe R5-ADi strict at prem ses 2700 R Street, S. E.,
that's in Square 5585, Lot 812.

On May 10, 2005, the Board conpleted
public testinony on the application and scheduled its
decision on June 7, 2005. The Board requested a
nunber of post-hearing docunments, one document from
the applicant which was filed in your case folders
identified as Exhibit 31. W also have a filing from
the ANC, their supplenental report, and that is
identified in your case file as Exhibit 32.

Finally, the office has received a nunber

of filings, which should be treated as a prelimnary
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matter since the record has been cl osed, M. Chairman.
There are four filings, if you'll refer to ny page 14.
The first is a filing fromthe applicant
submtted in response to ANCs letter, which is
identified as Exhibit 33. The applicant has al so
filed a copy of aletter fromDCHCD, the Departnent of
Housi ng and Comunity Devel opnent, and is identified
as Exhibit 34. Third, there is a letter froma M.
and Ms. Parkman identified as Exhibit 35 and, finally,
a menorandumfromthe Departnment of Transportati on and
that is identified in your case fol der as Exhibit 36.
And that conpletes the Staff's summary, M. Chairnan.
CHAI RPERSON GRI FFI S: Good. Thank you
very nmuch, M. My. Yes, let's do take up the
subm ssions. Board Menbers, | et nme hear any comments
on whether we should take these in or not. I
certainly don't see any difficulty in taking these
into the record as the applicant has had the
opportunity to respond specifically to the ANC 7.
The Departnment of Transportation has
subm tted Exhibit No. 36, which lends a little bit of
additional information that nmay well be necessary,
al t hough not asked for, but |et me hear corments from
others if they have. If there is not any strong

conviction in either way, then | suggest that we take
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Exhibits 31, 32, 33, 34, 35 and 36 into the record.

Very well. W will do so by consensus and nove ahead
then into the deliberation on this case.

O course, M. My has outlinedit as this
is for the 10 units that are going to be devel oped and
the siting, of course, is placed as it was put forth
in our hearing. There are several aspects of relief
that are required. Attendant to several things, the
case is based on, if | may just summari ze, the unique
aspects, sonme of which are thus.

They had | ooked at the grade changes and
access into the site, the depth of the site in terns
of putting the row dwellings, the aspect of how the
property cane to be in this devel opnent schene,
meani ng the covenants on it, the history of this
property fromthe Honestead Program

They have also indicated as part of the
uni queness and evi dence of practical difficulty is the
past devel opnent history and that which has not been
abl e to be conpl eted, neaning there were statenents in
the recordindicating that, in fact, buil ding anyt hing
that tends towards the matter-of-right massing wll
need sonme sort of relief and that, again, is based on
t hose unique factors that have been laid out before

us. And there are nore, but let ne open it up to
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others for discussion at this point to begin our
del i beration. Ms. Mller?

VICE CHAIR M LLER W got a lot of
suppl emrental filings supposedly addressing the issues
t hat we were concerned about and that was good, but |
found sone of thema little bit confusing with respect
to one of the key issues that the applicant was
raising with respect to uni queness, and that is that
this site was bei ng devel oped for affordabl e housing.
And we seened to get a flurry of docunents show ng
changes in what their commtnents m ght be.

In particular, we got one dated June 2",
whi ch was after the heari ng show ng docunentation with
t he Departnent of Housing and Community Devel opnent
requiring two or nore of the 10 honmes be constructed
for lowto noderate inconme, first time home purchases
in the District of Colunbia.

And then we had anot her document, Exhi bit
31, that tal ked about all the units being simlarly
built and equi pped, but it's necessary to sell sone of
the units at a market rate to offset the per unit
revenue deficits that the affordable wunits wll
generate. And then we got sone figures and, | nean,
| think it really is an inportant issue. Wat | was

under st andi ng was t hat, you know, they had to build 10
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in order to make this work because of the affordable
housi ng that they were going to be providing.

And | guess where |I'm going is that |
understand that prem se, but the docunents that cane
in afterwards were not really that clear for nme and |
don't know whether we can give them one nore
opportunity to nmake it nore clear or whether other
Board Menbers feel differently and are cl ear about the
financial aspects here and the affordable housing
requirenents.

CHAl RPERSON Rl FFI S: kay. So you're
saying, one, a decision that the Board m ght have
today is to postpone decision on this and open the
record again for specific information from the
applicant that's going towards what is the exact
requi renents of the land, the deed or the covenant
based on the acquisition of this and, two, how does
that factor into the economc perform or economc
pi cture of how and what needs to be devel oped.

VICE CHAIR M LLER  Yes.

CHAI RPERSON GRI FFI'S:  Okay. Ohers?

BOARD MEMBER MANN: Wl I, 1 think that is
interesting that this June 2" submittal from DHCD in
one way clarifies that there is going to be a covenant

that requires two af fordabl e housing units, but at the
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nonent it doesn't and so it's sonewhat conditional on
ot her things occurring.

Now, | guess there is no reason to believe
or to take themat their word that these things are
not going to occur, but there is no guarantee that it
is. And so | found that, | don't know, not exactly
reassuri ng. It was different than what | expected
based on the testinony that we heard.

CHAI RPERSON GRI FFI S: What was? The
requirenent ?

BOARD MEMBER MANN:  The requirenent.

CHAI RPERSON GRI FFI'S: | see.

BOARD MEMBER MANN:  The requirement in the
testinmony that we heard at t he hearing seened sonmewhat
di fferent than what was submtted after the fact, and
then the latest filing seens to confirmthat there was
some confusion and that it still hasn't been
finalized.

So with that, | have not conme to any
conclusion as to whether or not it's appropriate to
wait for additional information, but I just wanted to
agree that |, too, thought that this information
doesn't exactly clarify things the way that | think it
needs to.

CHAI RPERSON CGRI FFI'S:  Ckay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

73
BOARD MEMBER ETHERLY: If 1 my, M.

Chai r.

CHAI RPERSON GRI FFI'S: Pl ease.

BOARD MEMBER ETHERLY: | understand in
part perhaps where the coments of my coll eagues are
going. | perhaps amnot as troubled by the submttal
of the applicant with respect to the June 2" DHCD
communi cat i on. | think it perhaps sheds sone
addi tional light on what was, | think, never at issue
or at question, primarily the i ssue of the need for an
af fordable housing conponent in the subject
application, and | think this clearly gives us an
indication that there is, indeed, an understandi ng or
wi |l be an understanding that there is an affordable
housi ng conponent required here.

| agree with sonmewhat the direction in
which M. Mann was heading with regard to perhaps it
not necessarily being conpletely finalized, but |
think the inference here, the spirit here, 1is
consi stent with the argunent that was presented at the
hearing on the matter and that is, of course, that
there was an affordable housing conmponent that was
required of the applicant with respect to this
particul ar subject property, and that is in part what

they are trying to address with the project as is
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proposed before us.

But perhaps | could benefit naybe from
sone additional comrent on what is the -- just so I'm
clear on what the remaining confusion or |ack of
clarity mght be on the part of ny coll eagues.

VICE CHAIR M LLER: Okay. Well, | think
that the first step is the requirenent to provide
af f ordabl e housing and then that requirenment [eads to
a practical difficulty of the applicants providing
fewer honmes and i f the applicant provided f ewer hones,
they woul dn't need the variances fromthe side yard
and things like that. So they are saying that it's
that economics that drives the practical difficulty
for the variance.

And so ny question is maybe you under st and
it and you can enlighten ne as to can you identify the
econoni cs here of, you know, how many houses t hey have
to have, what kind and, therefore, they have to have
10 honmes on the property?

CHAI RPERSON CGRI FFI S: Well, | think you
just need to look at Exhibit 31, which goes to the
guestion of setting a sales price. They are
indicating that 10 units would essentially produce
$15, 000. Going to eight, as | read this, it would

result in a loss of $336, 000.
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BOARD MEMBER ETHERLY: | woul d agree, M.

Chair, with that reading of Exhibit 31 and | would
further note that the docunent or conmunication from
DHCD to the applicant does note, of course, that that
nunber of two affordable wunits or tw of the
resi dences that would be nmade available to low to
noder ate i nconme, first time hone purchasers, that that
is a mninmm nunber because that docunent does read
“two or nore."

But | think what the applicant s
endeavoring to denonstrate with Exhibit 31 is that
based on the range of sale prices for new hones in
this area, the range being $175 to $279, if you err on
the | ow end of that range for the two noderate i ncone
residences to be set aside for first tinme hone
pur chasers, that that nunber with 10 gi ves sone nmargin
there that woul d be acceptable in terns of the rate of
return on the investnent whereas, as you noted, the
nunber of eight hones with presumably two that woul d
still be set aside for noderate income, first tine
home purchasers would result in a |oss.

And that in concert with sonme of the
testinmony that we did receive regarding the history,
the developnent history or lack of devel opnent

history, if youwll, of the subject property, | think
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is offered by the applicant as an illustration of the
difficulty encountered in bringing a viable
devel opnment project to the table for this property.

CHAI RPERSON GRI FFI S: | think that's
interesting to note and | take that under
consideration in terns of the devel opnent history. |
don't find that the nost persuasive thing to request
as, you know, frankly, 1I'm not sure |I'm absolutely
versed in the entire devel opnent history. GCboviously,
the residential that was there fell into mgjor
disrepair and was not adequately serving the
surroundi ng area. Taking that down, we saw an
application that was not successful.

Does that nake it -- | guess | wouldn't
think that it stands on its own. | know that's not
exactly what you' re saying, but | wanted to put it in
per specti ve.

BOARD MEMBER ETHERLY: No, and | would
appreciate that. But | think, you know, we're
starting to encounter cases |like this where, quite
frankly, the Zoning Regul ations are starting to butt
up agai nst some of the realities of devel opnment here
inthe District and, in particular, devel opnent as it
begi ns to nove i nto comruni ti es and nei ghbor hoods t hat

have not seen a traditional |evel of activity that you
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m ght see in Dupont Circle or Georgetown or in Adans
Mor gan

That is a good thing in one instance, but
the chal l enge and the difficulty there, and | think to
an extent we're probably grappling with it in this
particular setting, is how does that necessarily
reconcile itself wth the requirements and the
paranmeters of our relevant Zoning Regul ations?
Clearly, here there is a practical difficulty that
needs to be nmet and, you know, one of course could
perhaps take a strict readi ng of our | anguage and not
necessarily find that we have reached that bar with
respect to the applicant here.

What | am suggesting in terns of ny
reading of the relevant application and taking the
testinmony and | think when you | ook at the picture
here, what you are seeing is you' re seeing an effort
to introduce sonme market |evel developnment into a
community that perhaps has not seen that type of
devel opment for sonetine onto a parcel. Let's just
put it |ike that.

But in addition to that, there is a nod
towards the continuing inportance of maintaining
af f ordabl e housing options here in the city, and |

think that coupled wth a little bit of the
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devel opnment hi story which, of course, by itself would
not be a dispositive factor, | think that is what's
bei ng brought together as part of the case argunent
here on the part of the applicant and it's one which
| am sonmewhat persuaded by.

But | agree with your comment, M. Chair,
t hat the devel opnment history in and of itself does not
get you through the full test or perhaps even through
a prong, but | think as you just |ook at that history
in concert with the DHCD requirenents attaching to
this subject property, | think there is a conpelling
case there.

CHAI RPERSON GRI FFI'S: Good. Ms. Mller?

VICE CHAIR MLLER Ckay. It nmay be ny
own | ack of clarity, but what ny confusion hereis it
goes to the facts. Wen | look at the applicant's
statenent in Exhibit 23 on page 12, they tal k about
the need for a new affordable housing devel opnent
project in Randl e Highlands, and | think well, that's
what | thought this case was about, that the econonics
were for an affordabl e housi ng devel opnent.

Then | see the docunents that tal k about
a requirenent for two townhones for |ow to noderate
income, first time home purchasers. That's two. And

then | see in their May 13'"" letter, which is Exhibit
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No. 31, a statenent about how they have to sell sone
of the units at market rate to of fset other affordable
units.

So ny confusion is just to the facts of
t he housi ng here, not whet her affordabl e housing is an
important goal or use or need for the comunity,
anyt hing of that sort. It's just what is it here?
What are they going to be getting, a devel opnent of
af f or dabl e housi ng, just a coupl e of affordabl e houses
or a couple of |ow noderate or how many narket rate?
| would feel nore confortable getting clarity on the
project itself.

BOARD MEMBER MANN:  Well, to --

CHAI RPERSON GRI FFI'S: M. Mann?

BOARD MEMBER MANN: To add onto that, |
guess part of ny disconfort is fromthe fact that we
have to accept that these nunbers that they have given
us, given to us, are not going to change. | nean
there is only what they are calling a reserve of
$15, 660, which | guessis sinmlar toaprofit, if they
build 10, which means that there is absolutely very
little wiggle room for the gross sales receipts to
change or the cost of building to change fromthis
gi ven nunber of $2,521, 340.

| nmean, a variation of just a percentage
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or two could change this entire set of nunbers, which
they are relying on to produce their argument that
they're doing this out of some sort of economc
necessity. So that is where sonme of ny disconfort is.

CHAI RPERSON GRI FFI'S: R ght.

BOARD MEMBER ETHERLY: And | understand
the positions of both of ny colleagues. | am not
necessarily certainif further informationis goingto
get you perhaps where you need to be, and that's not
to speak for you or to presunme that if you were to see
addi ti onal nunbers you woul d be swayed one way or the
ot her.

| am sinply landing on the side of the
fence that | see enough here, which speaks to the
argunent that | heard during testinony, which was that
there was a desire, there is a desire, to bring a
certain nunber of affordable units in concert wth
mar ket devel opnent to the subject property here.

Wiat | see from the June 2" DHCD
submi ssion is that at mninmumtwo of the proposed 10
units need to be set aside for noderate income, first
time home purchasers and |'m basing that on the
| anguage that reads "Reserving at | east two of the for
sal e townhones as af fordabl e t ownhones or two or nore

of the 10 to be constructed on the property.™

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

81

So | think that what we have at m ni mrumis
two of these proposed units will be for noderate
income, first time honme purchasers. OQherwise, 10 is
the total nunber that is needed in order to assure
that if you set aside two that would fall somewhere in
that | ow purchase range, you will still have a return
on investnent that would be acceptable for the
devel oper.

As we have t al ked about in previ ous cases,
clearly there is not necessarily -- howdo | want to
phrase this? That typically is not enough in and of
itself to guarantee. Let nme put it this way. Zoning
Regs, | am not saying the Zoning Regs are here to
result in a certain return on investnment for
devel opment or to guarantee a certain return on
i nvestnment for devel opnent.

But | think the argunent once again that
is being posited here is that if you look at the
requi renent that is set forth onthis property by DHCD
and you | ook at sone of the market realities that have
been suggested by the applicant with regard to this
particul ar parcel by virtue of its devel opnent history
or lack thereof, that in part helps to identify or
helps to illustrate what they are presenting as a

practical difficulty here.
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CHAI RPERSON CGRI FFI'S:  Good.

BOARD MEMBER ETHERLY: But if there's nore
information that could be brought forward, | am|left
somewhat wanting as to what that could be, perhaps a
further recitation or a nore detailed recitation of
the economc aspect of it, but | think that still
brings us back to the same point and that is you
ei ther take those nunbers, you know, at their face or
not .

CHAlI RPERSON CRI FFI S: | think that's a
critical aspect of it and | think this Board gets
bef uddl ed when we bring up these econonic issues, and
| think anyone that has seen us, you know, for the
past occurrences would tend to shy away from that,
because we don't have the expertise or the setup in
whi ch to gauge the econom cs.

M. Etherly is absolutely correct. If we
are delivered nunbers, we're either going to need to
use our common sense and believe them and nove ahead
with the information that is provided or not ask for
them frankly, in my book.

| look at this and | think the other
aspect that we have struggled with for years really on
this Board is this af fordabl e conponent and t here have

been nunerous applications that cone and says we're

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

83

building affordable units of which we have always
asked wel |, what is the gauge, what's the guide? That
is not so nmuch, but it seens to be getting into
conplication in this and | think we have gone too far
on one extrene in trying to anal yze and di ssect that
aspect .

Let's look at it fromthis point. | would
say for a nonent, if it's helpful, let's renove that
whol e aspect of affordable or even the covenant
requi renents. We're |looking at an R 5-A devel opnent
here. This is an R5-A District, meaning it has to
cone before this Board for nmulti-famly for our
approval and it's not really our approval.

It's to nake sure that everyone takes a
ook at it. W need to refer to the Ofice of
Pl anning and the Departnent of Transportation, DHCD
t he Departnment of Ed to nake sure that the density and
all the inmpacts of this are well-incorporated. It's
al nost |ike, one mght say, a Large Tract Review for
this residential devel oprent.

And then other than that, there's not
really that nmuch requirenment fromus in 353 or for the
applicant to meet us as long as we refer it to
ever ybody. Then we have a hearing. You know, we

don't have these tests of, you know, you have to do
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this. Al right.

So where am| going with this? Wat | am
saying is that, first of all, R-5-A also is a higher
density than what is actually being proposed. Again,
now we're looking at a lesser density than is,
essentially, matter-of-right in a .9 FAR Follow ne
here. Now, they have taken a topol ogy that they want
to build. Again, fromthe existing structure that was
there, there was multi-famly. Now, they are going to
a row dwel ling topology that lays out as it wll.

9 and 10 are, | think, the nost difficult
ones and that is the only area. It's the only area of
side yard relief that they are asking for, except for
Lot 1, which I will get to that in a nonent. 9 and
10. Wiy are 9 and 10 there? They are row dwel | ings,
but they are to the property |ine on each side, don't
have an attached building toit, right? One is to an
alley and one is to the easenent, so that you can
drive in to the others.

| think a strong argunment coul d be made of
whet her they actually need side yard relief on those
two, but let's assune that they do. They are here.
|"mnot going to argue that. Now that they have side
yards, what is the practical difficulty? Uniqueness

is clearly this. Look at this. The site changed
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There is a small retaining wall that's there. There
is a plateau, essentially, that is |arge enough for
t hose two t ownhouses t o be devel oped within the | arger
lot, right?

So there is a unique aspect of that in
ternms of the grade change fromthe alley to the street
and then the corner aspect, right? If you place those
in there just |and-1ocking those or say you provided
a side yard for Lot 9, the practical difficulty of
doing that is then you would not be able to access
vehi cul ar access to the rear of all of Lots 1 through
8.

That seens to be practically difficult.
You can't drive to eight of the townhouses that are
bei ng proposed for devel opnent. And the other one on
Lot 10, well, what is the practical difficulty there?
Well, it abuts an alley. Were are they going to get
a side yard there? That's the end of the property
l'ine.

So | go back to the other way. Just let's
ook at the wuniqueness of the Jland and the
configuration and the practical difficulty that arises
out of that, and then we can get into the even nore
cunbersone aspect of well, what are the deed and

covenants that ride with this land? How have they
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been changed and what are those additional
requi renents being nmade and put on to this? And |
think that continues to support the application.

And | think one other aspect of it, going
to M. Etherly's point, which I think is well-stated
that, you know, how deeply into devel opnent prof ormas
and anal ysis are we going to go? How well can we say
the construction pricing of today is going to be what
it istonorrow or next nonth? | nean, who can predict
that? What? It has been increasing 11 percent per
gquarter. |Is it going to drop?

You know, there's a certain anount of
confidence that we have to have or, | mght say,
common sense that we have to utilize if there were
requi renents of which to sell these to first tine and
| ow and very low incone famlies. Well, doesn't it
make sense that the pricing of that may be well |ess
than that of what it's going to cost to construct or
even if it's equal/equal, who goes in and does
sonmething just for that altruistic good?

|"msure there's plenty of peopl e that do,
but sone people also need to make a living. And so
doesn't it make sense that you need to of fset those by
other units? That's the way | would think that we

shoul d take a | ook at analyzing this.
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Now, if we get to the point of |ooking at
that aspect and we say well, gosh, there is just a
little bit nore, there is a little nore specificity,
thereis alittle nore informati on that we need, then
so beit. Let'sdoit. But | want to caution that we
be absolutely clear if we ask for information and
let's be very definitive that we think that that woul d
be hel pful in making our decision. And if not, |

woul d suggest that we obviously nove ahead t oday. M.

Mller?

VICE CHAIR M LLER Well, since | was the
one that raised this, after listening to you all
address this, let ne just say this. There is a

covenant to be recorded, based on the agreenent with
DHCD and Anacostia Econom c Devel opment Corp dated
June 2, 2005, requiring that two of the 10 homes for
low to noderate first time buyers be reserved.

So if we feel confortable relying on that
agreenent as the requirenent, | think it's inportant,
at least as an analysis, that that is one of the
uni quenesses to ne to the property, is that it's under
a covenant. So therefore, if |I know what covenant at
least |I'm dealing with, that that would be fine,
because | think we need to identify that.

So just given that, if that's the case, |

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

88

can then | ook at their nunbers and say that they are
reasonable with respect to what m ght be considered
noderate prices or how their econom cs would work.
They don't need to go get nore financial information.

CHAI RPERSON GRI FFI'S: | see.

VICE CHAIR MLLER It's just |ike which
covenant are we going to accept.

CHAI RPERSON GRI FFI' S:  Ckay. And you thi nk
t hat we can --

VICE CHAIR M LLER: | think.

CHAI RPERSON GRI FFI S: -- definitively
decide that or is that sonmething that you want from
t he applicant?

VICE CHAIR MLLER:  Well, | don't know.
| "' m aski ng the Board Menbers, | think.

CHAI RPERSON GRI FFI'S:  Sure.

VICE CHAAIR MLLER | would look at the

|latest information and that's the June 2, 2005

agr eenent .

CHAI RPERSON GRI FFI'S: Sure.

BOARD MEMBER ETHERLY: And | woul d agree,
M. Chair. | think we are -- | nmean, if | understood
your question correctly, M. Chair, | think the
information is here, but | think your earlier point

was sonewhat well-taken with respect to as you talk
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about the uni queness of this property, however, the
covenant perhaps and the issue of the 10 units is
somewhere towards the end of your sojourn, if you
will, through this application. The uni queness in
sonme of the issues that you spoke to, however, are
part and parcel of the extraordinary or exceptional
situations and conditions that kind of shape the way
this project has been presented.

In particular, as you talked about the
issue of the steep slopes along the south and east
edges of the property, of the lot, the intent of
course to provide parking fromthe rear and al so, of
course, the issue of trying to set forth a workable
| ayout for each of these subject properties with sone
of those constraints in place, | think as the Ofice
of Planning laid out inits report, if you accept that
the 10 units is an appropriate nunber, and | think
that's where the DHCD and the covenant part kind of
cones into play, then you cl early have sone very cl ear
constraints that are created by the t opography and t he
shape of the subject property and, of course, the
proximty of the alley at the rear of the property.

So | think it's perhaps sonewhat of a
nuance conversation, but an inportant one. So in

essence, | think the issue of the covenants and the
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i ssue of the DHCD agreenent and the desire for the
af f ordabl e housing is a piece of that, but the bigger
piece is whatever the issue is, you know, | think a
conpel ling argunent has been nmade that 10 is the
target here and if you' re | ooking at 10, there's sone
very practical issues with respect to the subject
property, the shape and size and topography of the
subj ect lot, that make for sone very difficult issues
here that cannot be resolved w thout zoning relief.

CHAI RPERSON GRI FFI' S: Right. Agreed. M.
Mann?

BOARD MEMBER MANN: | would just respond
also that | think your argunent regarding the
practical difficulty and uni queness based on nore this
t opogr aphi cal and conditions, the actual conditions of
the piece of property itself, are pretty conpelling
and | think that you build a pretty good case by
tal king about those things first and then adding on
t he covenants at the end.

If we'rewillingto accept then that there
is going to be a covenant that there is a requirenent
for two, then | think it really strengthens the
argunment or nakes it easier for ne to accept.

CHAlI RPERSON @RI FFI S: kay. Yes. You

know, quite frankly, the covenant and t he deeds which
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| think is and can be used as a firm basis of
uni queness and per haps arising practical difficulties,
it tends to weaken that case when we get the day of
our decision an anmendnent or a re-clarification or
what ever it is. It shows that that is actually in
sonme sort of flexibility.

Now, | think we also need to caution that
internms of the paraneters of which we're | ooking at.
| don't think it would all go away. So the whole
poi nt of what the requirenents woul d be may wel | still
be in existence, but this has changed dramatically
fromwhat it was first set out to be and that, to ne,
you know, it just becones, frankly, nore confusing or
if not certainly not persuasive as the basis of which
we would rely upon as | think we have appropriately
done i n other cases and applicati ons we have been abl e
torely on. | don't know that this one is as strong.

But to that then, as | have i ndi cated, the
requi renents of 353 and then of course the side yard,
one issue that | want to additionally talk about is
the side yard on Lot 1, which is the |ast of that row
that just doesn't set to the property line. And |
have a little difficulty with that one only because
|"m not sure why one wouldn't be able to extend it

over to the property line or, in reverse, howis one
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to maintain and tend to that area that is outside of
that property |ine? | think it's probably,
approximately, 2 feet that is essentially left over.

BOARD MEMBER ETHERLY: M. Chair, I'm
confortabl e novi ng forward under a notion, if you feel
it is appropriate, at this tinme, to do so. I,
however, feel strongly inclined to nove forward in
t hat direction

CHAI RPERSON GRI FFI' S: Wy don't we do t hat
and let's continue deliberation under a notion?

BOARD MEMBER ETHERLY: M. Chair, it would
be nmy notion to nove approval of Application No. 17316
of Randl e Hi ghlands Manor, LP, pursuant to 11 DCWVR
section 3103.2, for a variance fromthe | ot occupancy
requirenents and a variance from the rear yard
requi renents and for special exceptions under section
353 and 2516, to allow the devel opnent of 10 singl e-
famly rowdwel | i ngs on a single subdivided |l ot inthe
R-5-A District at prem ses 2700 R Street, S.E., and

woul d invite a second.

CHAI RPERSON GRI FFI'S: | would second the
not i on.

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. | think our discussion has been

qui te extensive and perhaps rightfully so. And once
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again, as | wll enphasize, | think, we are fast
appr oachi ng a poi nt where these questions are going to
get sonmewhat |arger, not just for this Board, not just
for the Zoning Comm ssion, but, as we already know,
for the city at large as it continues to grapple with
the challenge of mintaining a viable stock of
af f or dabl e housi ng.

There is a lot of stuff that needs to
happen with regard to that objective, all of which
does not necessarily rest with this particul ar body.
Continued tinkering and anal ysis of what does that
word af fordabl e mean, what does it | ook |ike where it
needs to be? A lot of things have to cone into
concert for this city to resolve that question

Be that as it my, | think, there is
definitely a place and a role for this body and the
Zoning Regulations to play in facilitating that
process. And | think the application that we have in
front of us without major or even significant or any
contortions begins to take us into that direction.
Clearly, as we have tal ked, we perhaps haven't gone
t hrough t he 353 special exception relief, but I think
that is a fairly straightforward conponent of this
application with regard to the relief that's being

sought here.
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But I will speak, perhaps very briefly, to
the ANC submittal that we nost recently received and
note that it has also been, shall we say, a
chal I engi ng project for the ANC at i ssue here to sort
through. And | can understand sone of the concerns
that they raise. | take that nost recent ANC
submittal to be sonewhat simlar in content to the
concerns that were raised by ny colleagues, Ms.
MIller and M. Mann, and | believe those concerns to
be very serious. But | felt that the discussion that
we had hopefully illustrated howthose concerns coul d
be resolved, in terns of |ooking at the information
t hat we had here.

In relevant part, the ANC submttal did
not e that they al so had questi ons regardi ng whet her 10
was the mninmum nunber of wunits that could be
devel oped on the subject property. And once again, |
under stand where that concern was com ng from but |
think that sone of the additional submttals and the
overall testinmony of the case has been presented
before us illustrates that for better or for worse, |
think in this instance better, 10 is the magi c nunber
her e.

But as you nove through the variance

anal ysi s and, once again, |ooking at the issue of the
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sl opi ng nature of the subject property, in particular
t he steep sl opes al ong the south and east edges of the
lot, and in particular that presence of the alley,
does, indeed, create sonme practical difficulties with
respect to the applicant being able to present or
satisfy a project that is consistent with the Zoning
Regs. Let ne pause here, M. Chair, and take a deep
br eat h.

From the special exception standpoint
here, | think, that is perhaps one of the stronger
aspects of this particular case. And | think the ANC,
| think, recognizes that to an extent, as it relates
to, once again, the history of this particul ar subject
property and that 1is sonme viable residential
devel opnment here. Now, of course, all intelligent
mnds may differ and fail to reach agreenent on
exactly what is the nobst appropriate residential
devel opment to be achi eved here.

But, | think, once again, kind of going
back to the overal | devel opnent history of the subject
parcel, | think, no one will disagree that we have a
parcel here that has had its share of challenges in
terms of getting a bitter, getting a bite, if you
will, on the hook for bringing this property back into

productive use. And | think we have a project here
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whi ch does that to the full est possible extent. 1"l
leave it at that, M. Chair.

CHAI RPERSON @RI FFI S: CGood. Thank you
very much, M. Etherly. | would just make note for
t he record, of course, that we did under 353 refer it
to all agency bodies and have heard back from all.
And critically, of course, the DHCD recomended
approval as has the Ofice of Planning. M. Mller?

VICE CHAIR MLLER | just would like to
go through the wvariance test also. And after
di scussing extensively today, | think that this case
does neet the variance test. The first criteria is
that the property is unique or exceptional by reason
of exceptional narrowness, shall owness or shape of a
specific piece of property at the tinme of the original
adoption of the regulations or by sone reason of
excepti onal t opogr aphi cal condi tion or ot her
extraordinary exceptional situation or condition
i nherent to the property.

| think, in this case, it's a confluence
of factors. | think it is a conbination of the size
and contour of the land, which restricts the
residential devel opnent inthis instance that we heard
testimony and we di d get sufficient evidence that this

land is restricted by a covenant to afford or to
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provi de af fordabl e housi ng of some sort. And whet her
it was the first covenant that we were | ooking at or
the June 2" letter, | am convinced that in both
i nstances that that necessitates the variances for the
two properties. That they would not be able to
acconpl i sh the goal of providing af f ordabl e housi ng on
this property with fewer than 10 hones.

And | would like to cite fromthe Mnaco
case, in which the Court of Appeals said that a public
need for the use is an inportant factor in granting or
denying a variance and the, apparently, objective
standards of the enabling acts are applied differently
to the several kinds of uses. And as M. Etherly has
said, | think, that affordabl e housing is a cl ear goal
of the city and it is a specific requirenent for the
property here.

And so | think that the uniqueness and t he
practical difficulties sonewhat nerge in this case,
that in order to-- thereis apractical difficulty of
provi di ng af fordabl e housing in the residential unit
wi t hout the variance. And based on the testinony that
we heard, the evidence in the record, Ofice of
Planning's report that there is no public detrinent as
a result of this, of granting this variance, that

there is no significant inpact on light, air, privacy
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and it is consistent with the Conprehensive Pl an.

CHAI RPERSON GRI FFI' S:  Thank you very much,
Ms. MIller. Very well. Anything else on this? |If
there's nothing further, then we do have a noti on t hat
has been seconded before us. | would ask for all
those in favor of the notion to signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S: And opposed? M.
Moy, why don't you record the full vote on that?

MR MOY: Yes, Staff would record the vote
on the notion of M. Eherly to approve the
application, seconded by the Chair, M. Giffis, and
the vote is 4-0-0. W do have an absentee ballot vote
from M. Hldebrand and his vote is to deny the
application, which would give a final vote on this
application as 4-1-0.

CHAI RPERSON GRI FFI' S: I ndeed. Thank you,
M. My. At this juncture, | would suggest that we
not wai ve our regul ati ons and we do i ssue a full order
on this case. And we will provide our notes for that.

s the applicant's representative here?
Are you prepared to submt a draft order? Ckay.
W'l look for that. You can coordinate, of course,
with the Ofice of Zoning and have your attorney

address and they can submt a draft order and that
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will, obviously, assist himgetting it out.

And if we could do that, well, have them
call in and we'll get the timng done. The quicker
the better. | ndeed, i ndeed. kay. There is it.
Let's nove on. Anything else we should do this
nor ni ng?

MR MOY: Yes.

CHAI RPERSON GRI FFI' S: Wy don't we t ake up
172817

MR.  MOY: Yes, why don't we? The | ast
case for decision, M. Chairman, is Application No.
17281 of Power Fuel and Transport, LLC, pursuant to 11
DCVR 3104.1, for a special exception to reestablish a
gasoline service station under subsection 743.1 and
2302.1, inthe CG3-A District at prem ses 4675 South
Capitol Street, S.W, that's in Square 6274, Lots 1
and 4.

On February 8, 2005, the Board conpl eted
public testinony on the application and scheduled its
deci sion on June 7, 2005. The Board requested a
nunber of post-hearing docunents as well as responses
fromANC- 8D and the O fice of Planning. The applicant
has made a filing and is identified in your case
folders as Exhibit 38 and Exhibit 43, which is the

clarification of their position. Andthe third filing
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fromthe applicant is their response to a subni ssion
by the ANC, which is identified as Exhibit 41.

W also have the ANC filing, which is
dated May 16, 2005 identified as Exhibit 39. Finally,
we have a nunber of filings that the Board shoul d t ake
up as prelimnary matters, because the record had been
cl osed for other subm ssions. The first one being a
letter from John Ray, which is dated April 5, 2005,
identified as Exhibit 37. The second filing is from
t he Departnent of Transportation, dated May 19, 2005,
identified as Exhibit 40. Aletter fromM. Margaret
Gentry, dated May 24, 2005, identified as Exhibit 42.
A letter from M. Terrefe, dated My 31, 2005,
identified as Exhibit 44. And finally, aletter from
Reverend Mot | ey, dated June 1, 2005, and t hat docunent
is identified as Exhibit 45. And that conpletes the
Staff's summary, M. Chairman.

CHAI RPERSON GRI FFI S: Excell ent. Thank
you very nuch. Board Menbers, let's take up, first of
all, all these exhibits that were submtted. The
record was not unlimtedly kept open and so, | think,
we need to use sone very clear discretion on what we
accept into the record and therefore base our
deli beration on. | do not support taking in Exhibit

No. 42, Exhibit No. 37, Exhibit No. 44 or Exhibit No.
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43, at this time. And | would include in that |ist
Exhi bit No. 45.

BOARD MEMBER MANN: Can you repeat that
list again?

CHAI RPERSON GRIFFIS:  Sure. I'll start
with the |ow nunbers. Exhibit No. 37 is the
subm ssion from one of the participants in the case
and | wasn't sure that --

MR MOY: That's correct.

CHAI RPERSON GRI FFI'S:  -- we had | eft the--

MR MOY: That's correct.

CHAI RPERSON GRI FFI'S:  -- record open for
a full briefing of the issue. The 42 is sonewhat
attendant to that, the Margaret Gentry subm ssion. |
don't think there was specificity in requesting that
additional information. And |ikew se, although often
times we would just keep the record open or not, we
woul d accept things into it, but with the anount that
is comng in here, | think we need to be fair and
inmpartial at this. | would not accept the other
letters, which is 43 and 45, and 44. Did | say 447
Yes.

VICE CHAIR M LLER  Yes.

CHAI RPERSON GRI FFI'S: And 44.

BOARD MEMBER MANN: | woul d support that
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also. And | think that by excluding all of those, it
sort of bal ances out al so.

CHAI RPERSON GRI FFI S: So that includes
four exhibits that are under question, at this point.
I's that correct?

MR MOY: That would be five, M.
Chai r man.

CHAI RPERSON @RI FFI S: | ndeed, 43 is
included. 37, 42, 43, 44, 45,

VICE CHAIR M LLER. M. Chairman, 37, 42
and 44, did you say 447?

CHAI RPERSON GRI FFI' S: Yes.

VICE CHAIR M LLER: Ckay. They were al
subm tted by persons who were not parties to the case
and we didn't -- we closed the record, except for
filings by parties, | believe.

CHAI RPERSON GRI FFI'S:  That's correct.

VICE CHAIR M LLER Right? GCkay. So |
agree with those.

CHAI RPERSON GRI FFI' S: What nunber is that?

M5. GLAZER M. Chair, sorry to
interrupt, but I nmay be mi staken, | think sonmeone said
Exhi bit 43, which, if I'mnot m staken, was fromthe
applicant, who obviously was a party.

CHAI RPERSON GRIFFI'S: Right. |'msorry.
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43 should not be included. That is sonething else.
That's right. Four, four exhibits, one, two, three,

four, 37, 42, 44 and 45.

MR,  MOY: Yes, that's correct. \%%
m st ake.

CHAI RPERSON GRI FFI'S:  Everybody cl ear on
t hat ? Is there any opposition to that? Any

addi ti onal s or di scussion on any of those? Very well.
| f there's no opposition, let's nove ahead then to the
di scussi on of the case.

This is an interesting case that, of
course, began with the applicant, essentially as a
prelimnary matter, but also as a vein through the
entire case presentation of asking whether they
actually needed to be here or not. Not, | think
uncommon. Well, it is sonewhat uncommon, but not an
unwarrant ed di scussion, often tinmes when potentially
referred or advised to be here to question, as | ong as
it begins toinformand enbrace the applicationthat's
actual ly before us.

If you're going to cone for relief, then
certainly it is appropriate to ask are you
appropriately here. But then, at sone point, we need
to admt that you either are or you don't show up and

then make the case presentation. | think at the end
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of subm ssions of one of the agency's, Departnent of
Transportation, also the Ofice of Planning, with the
support of their applicant in their subm ssion, we
have a full case that is ready to be decided upon
t oday.

"1l open it up to anybody to begin
di scussion, but | think that we really need to focus
our attention on the relief and test of relief that is
sought, and that's under section 706. Andit's fairly
straightforward. W can address them specifically.
Ms. Mller?

VICECHAIR M LLER | just want to briefly
address the question that it was appropriate that they
be here. The regulation is 706.1 and it relates to
fenestrations established or enlarged after May 12,
1958. The applicant nmade the argunment that well, it
was i n exi stence before 1958. However, we have gotten
a |l ot of documentation in the record that shows that
there were intervening uses, that it was a gas
station, then it was for another use, and | would
conclude that it was established after 1958, based on
the Certificate of COccupancies that we got show ng
that they were issued to use as a gas station after
1958 and there have been other uses before.

CHAI RPERSON GRI FFI'S:  Very wel |.
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MR, MOY: M. Chair?

CHAlI RPERSON GRI FFI' S: Yes.

MR MOY: May Staff interrupt just for a
nonment ?

CHAI RPERSON GRI FFI'S: Sure.

MR, MOY: Take a step back. Staff is

assum ng that the DDOT report was accepted into the

record.
CHAI RPERSON GRI FFI'S:  That's correct.
MR MOY: All right. Thank you.
CHAI RPERSON GRI FFI'S:  Okay. Additional,
Ms. Mller?

VICE CHAIR MLLER. In either way, they
were self-certified and asked for this relief, so |
think that we can proceed under 706.1 and see if the
provi sions are net.

CHAI RPERSON GRI FFI S: Excel | ent. kay.
Well, then let's begin. 706, of course, goes to the
aspect of it would be special exception, except under
certain conditions, in which we say that, in fact, it
does. And that carries through with the other
districts, also, but that's obviously the begi nni ng of
service station when they are all owed.

706. 3 indicates the station would not be

|l ocated within 25 feet of the Residential District.
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There is testinony in the record that indicates that
it does conply with that 25 foot distance. The
operation you shall not create dangerous or
objectional traffic conditions. Now, we had talked
about that sonewhat or a lot in the hearing, in terns
of the ingress, the egress, what was being cl osed of f
and what was bei ng opened or utilized, howthe trucks
were going to service this.

And t hen, of course, there's the accessory
use that was being proposed and built and that would
create its own and also additional circulation in
traffic. | think the Departnent of Transportation has
wei ghed in on that aspect and al so the revised pl ans
that have cone forward, and |I think it's persuasive
that they neet the fact that that woul d not create any
dangerous or objectionable traffic conditions and
therefore satisfy 706. 4.

706.5, of course, the Board can inpose
desi gn, appear ance, screeni ng, lighting other
requirenents as it deens necessary. W went through
quite a bit of the lighting where it would be and the
proper lighting and | don't think there is additional
condi tions outside of that, which has been provided in
the plans that we would need to inpose.

And then 706.6, of course, to require
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par ki ng spaces. There was al so sone repl acenent of
those and the required spaces, their |location and
their access, | think, have been shown to be
adequately situated for proper operation. But let ne
open it up to others, if they have ot her concerns.

VICE CHAIR MLLER Well, we may get to
t hose same conditions. |'mnot sure, but | think one
of the concerns was that they inprove the street
pavenent that they exited out to.

CHAI RPERSON GRI FFI'S:  Right. But go right
ahead with that. Are you saying that we should
require the differing types of pavenent?

VICE CHAIR M LLER Well, give ne a
nonent .

CHAI RPERSON GRI FFI'S: Sure.

VICE CHAIR M LLER kay. Here it is.
Actually, the applicant commtted to doing this in
their Exhibit 41. Specifically, Power Fuel conmitted
to make any required i nprovenents to the paved street
at South Capitol Street dead end ending at the
southern entrance to the Lot 1 and Lot 4 to nake
entering and exiting as snooth as possi bl e.

BOARD MEMBER ETHERLY: Ms. MIler, would
t hose be the changes that are referenced with regard

to the existing Bank of America branch site and that
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portion of the property that would be entered off of
what is the extension of Southern Avenue to the south
of South Capitol Street?

VI CE CHAIR M LLER:  You nust be | ooki ng at
sonmething | don't have in front of me. | would guess
that you are correct, but what are you | ooking at?

BOARD MEMBER ETHERLY: At Exhi bit No. 38,
which is the traffic study that was done by a
consultant at the request of the applicant, there is
reference to, and I'"'mgetting to that by way of the
DDOT report at Exhibit No. 40, which references that
it is confortable with the proposed application,
subj ect to t he i ncor poration of certain
recommendations that were contained in the traffic
anal ysi s.

And at page 3 of the traffic analysis,
there i s a paragraph whi ch speaks at sone di stance, it
speaks at sonme length to driveway nodifications at
what woul d be roughly the east side, the east portion
of the property as you nove al ong Sout h Capitol Street
headi ng roughly eastward. For vehicles that were
| ooking to turn into the portion of the property that
involves the Bank of America branch, there was a
concern that the distance from the curb to South

Capitol Street off of that extension of Southern
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Avenue was not sufficient enough to allow for clear
i ngress and egress and m ght conceivably block traffic
for a portion of vehicles that would be bl ocking the
i nbound | ane.

So there were some reconmendati ons there,
which | thought were hel pful reconmendations. \%%
col | eagues will recall that I had sonme concerns about
the i ssues of traffic novenents there, because of the
proximty that we heard in testinony of other gas
stationsinthe inmmediate vicinity and, in particul ar,
the, what's the phrase I'm looking for, manner in
whi ch Livingston Road enpties out onto South Capitol
Street. You essentially have a very busy intersection
there with Southern Avenue and South Capitol Street
bei ng one maj or choke point and then the convergence
of Livingston Road, Sout heast and South Capitol Street
bei ng another choke point, all wthin very near
proximty of the subject site.

My only question was, and this was a
guestion | wanted to share with ny colleagues, if |
recall correctly the types of recomendations that
were included inthe traffic consultant's report woul d
not require any type of agreenent fromBOA. BOAis a
tent onthe site, if I"mcorrect. So that property is

all under the control and ownership of the applicant
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and, therefore, there wouldn't be any problem to
i npl enenting those conditions that are contained in
the traffic consultant's report, if | recal
correctly.

CHAI RPERSON GRI FFI'S:  Well, | think, one
of the critical aspects that you brang up, M.
Etherly, is that, obviously, it steps beyond our
jurisdiction, but when DDOT got i nvol ved and asked f or
traffic consultants to look at this, they wanted to
| ook at the entire area of the site. And actually the
revisions that are attendant to what M. Etherly is
showing us are pointing our attention to it does
exactly that. It creates new ingress and egress for
the adjacent site Lot 4, as it's l|abeled on the
drawi ng submtted, which seens to go directly to the
ease of circulation in the subject site.

So | think the point being DDOT in its
| ast submi ssion, which ends "The applicant has
addressed DDOT's concerns by the traffic consultant,
analyzed traffic conditions and incorporating
circulation inprovenments on revised site plans.
Accordi ngly, DDOI has no objections to the
application.” Is exactly what you're saying, M.
Etherly, is they didn't only |ook at how you get in

and out of the proposed site, but out of the adjacent,
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and, obviously, taking into consideration the
intersection of which this is |ocated.

BOARD MEMBER ETHERLY:  Yes.

CHAI RPERSON GRI FFI S: That brings up
anot her interesting point outside of the vehicular
access, but the point that was brought up early on in
the case and then also in the | ast subm ssion by the
ANC. And I'Il open it up for Board comment, and t hat
is whether this is correctly the address and the
ownership and the correct site and the |lot and al
that. And | think it went a lot to discussing whether
this was in continuous use. |'mnot sure outside of
that, which | think, I know, we have decided that this
is required, that there is nmch in our own
jurisdiction that would goto that. But let ne see if
others feel that.

BOARD MEMBER MANN:  Ri ght. | thought that
the whole idea that there was sonme controversy
regardi ng the address was sort of subsumed into our
conclusion that the relief was necessary and therefore
t hat issue is noot.

CHAI RPERSON GRIFFIS: Right. And | tend
to agree. However, in the |last subm ssion of the ANC,
of which we'll be giving great weight, it does say

under the heading of "Wong Address,” it says "It is
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the position of the Conmm ssion that because the
address on the application is incorrect, the
application should be rejected.” And that's a strong,
very straightforward direction for us to either take
or not.

| don't find that that would be the basis
of which you woul d deny an entire application. And,
in fact, it would run into further conplications in
permtting if this was not the attendant address to
the application. But you can conment, M. Mann.

BOARD MEMBER MANN: It just doesn't seem
to ne to be nmuch different than other applications
that we have had where addresses sonetines change,
based on the road fronters that they have or other
factors that cause an applicant to choose one
particul ar address over another. It just seens like
a non-issue to ne.

CHAI RPERSON GRI FFI'S:  Okay.

BOARD MEMBER MANN:  We're still talking
about the sane piece of |and.

BOARD MEMBER ETHERLY: Yes, | nean, |
woul d sonmewhat agree, but | think the nore inportant
point is the earlier statement of M. Mann, and that
is | just think the address issue was nooted by the

Board's decision to nove forward under the current
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anal ysi s.

CHAI RPERSON GRI FFI'S:  Ckay.

BOARD MEMBER ETHERLY: But sticking with
the ANC report and com ng back to ny little pet issue
of traffic for the next three hours, |I'mjust kidding,
but I do believe that the ANC did spend sone tine
expr essi ng some concer ns about changes or i nprovenents
to the Sout hern Avenue portion of the subject property
and | was alerted to the fact by Staff that the
Sout hern Avenue inprovenents piece was also a
conponent that was included in the Ofice of
Planning's initial report as well. So | just wanted
to kind of highlight that for the record, as we kind
of grapple with the ANC report and their opposition,
as | understand it, to the application before us.

Movi ng asi de the address i ssue, primarily
because of it being nooted, | think some of the
traffic i nprovenents that were alluded to by the DDOT
report and also, of course, in the Ofice of
Planning's original report would tend to, in ny
t hi nking, address a couple of the mjor or the
remai ni ng nmaj or concern that was i ncluded in the ANC s
report, and that being concerns about the dangerous
and/ or objectionable traffic conditions by virtue of

that Southern Avenue and South Capitol Street
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intersection. Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  Good. Thank you
Then to continue on with the ANC, | wanted us to
qui ckly address the fact that they wanted us also to
reject the May 2 subm ssion by the applicant. And |
had taken note of that and |ooked in the fact that
they were able to respond to that, although | agree
that they should have been served as it appears from
their own subm ssion that they had anple tine and did
receive it.

The fact that we should reject this
application out right because the issuance of permt
was not also noticed to the Conm ssion, again goes
beyond the jurisdiction of which we could base a total
di sm ssal on. And having now proceeded entirely
t hrough a public hearing with great participation, |
don't see that that would be adequate basis for a
deni al . Let's then nove on to other elenents and
aspects of this that others have. M. Mller?

VICE CHAIR M LLER. Well, | just note that
the traffic study does nake a few different
recommendat i ons and whet her we want to consi der maki ng
them conditions or not. Another one is on page 3 of
the traffic report which tal ks about reconfiguringthe

bank circul ation system
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CHAI RPERSON GRI FFI' S: Yes.

VICE CHAIR M LLER: On the south side of
the bank site to direct bank traffic to exit at the
back. Correct ne if I'mwong, but | am under the
i npression, and this goes to the different addresses
i ssue, but the whole site is under one ownership and
that there are different lots and one of the lots is
going to be used by the bank and one of the lots is
used by the gas station. But | think that there is
control over the part that's owned by the bank or the
part that is occupied by the bank. So that if we are
tal king about reconfiguring into bank area, that
that's where we can do that, yes.

CHAI RPERSON GRIFFI'S: Well, they hired a
traffic engineer and he took a study and a sw pe at
it, so we would hope that they have control over it.
So what you're saying thenlogically is that that this
should be a condition of your support of the
application, Ms. Mller?

VICE CHAIR M LLER  Yes.

CHAI RPERSON GRI FFI'S: | was assuni ng t hat
this was, in fact, a part of the plans that were
submtted that would be part of the application that
we're looking at. In fact, DDOT says that they don't

obj ect to this application, because of t he
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i nprovenents on the revised plans. These are the
revised plans. So, vyes, | believe that it 1is
attendant to reconfiguring how traffic circul ates
t hrough the entire area.

Because the adjacent, as M. Etherly was
saying, site has inpact on the instant site and each
have i npact on the larger intersection. So |l'mtaking
that as the submtted plans at which we're | ooki ng at,
also with Exhibit No. 12, | believe, is the nost
current iteration and drawi ng. Make sense?

VICE CHAIR M LLER kay. So you're
saying that that's already shown in the plans?

CHAI RPERSON GRI FFI'S: R ght.

VICE CHAIR MLLER  So we don't need an
addi tional condition?

CHAI RPERSON GRI FFI'S: Wl |, no, |' msayi ng
that those are submtted to becone part of the plans.

VICE CHAIR M LLER: Ch, okay, then we do
need it.

CHAlI RPERSON CRI FFI S: So it's -- yes,
absol utely.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON CRI FFI S: Maybe | wasn't
clear. |I'mnot sure we need a specific condition, a

proposed condition in this that states that it wll
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take up the recommendati on of the street, because it
is being proposed that this is what we're | ooking at
for approval or denial. These are the plans that will

be built, if this is approved. Maybe that wasn't

hel pful at all. | should have kept ny nmouth shut.
VICE CHAIR MLLER  Well, all 1'm saying
is I'mwlling to drop any witten conditions that

aren't necessary, because they are actually reflected
in the plans that we're approving.

CHAI RPERSON @RI FFI S: Excel | ent. I
totally agree. kay. Anything else? Any other
aspects that need to be di scussed specifically tothis
application before we go to a notion? M. Etherly,
di d you have sonet hi ng?

BOARD MEMBER ETHERLY: No, M. Chair. |I'm
prepared to nove forward.

CHAI RPERSON GRI FFI S: Let's nove ahead
t hen. Is there action proposed from the Board
Menber s?

BOARD MEMBER ETHERLY: M. Chair, it would
be my notion to approve Application No. 17281 of Power
Fuel and Transport, LLC, pursuant to 11 DCVR 3104. 1,
for a special exception to re-establish a gasoline
service station under subsection 743.1. Let ne just

confirm M. Chair, are we only under 743 or are we
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al so under 2302.17

CHAlI RPERSON GRI FFI'S: 706.

BOARD MEMBER ETHERLY: Is it appropriate
just to 743.1 and 2302.1, as well or are we --

M5. GLAZER: M. Chair, if | my
interject, | think 706 is worth nmentioning al so.

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. Thank you to the OAG Just to
restate that notion, approval of Application No.
17281, Power Fuel and Transport, LLC, pursuant to
3104.1, for a special exception under subsections 706
and 2302.1 in the C3-A District at prem ses 4675

South Capitol Street, S.W, and | would invite a

second.

BOARD MEMBER MANN:  Second.

CHAI RPERSON CGRI FFI' S:  Thank you, M. Mann.

BOARD MEMBER ETHERLY: Thank you, M.
Mann.

VICE CHAIR M LLER | nmay want to offer a
friendly anmendnent here. They sought a special
exception, | think, pursuant to 743.1, why don't we

add that to the relief?
CHAI RPERSON GRI FFI'S: Al right. W need
to get sone clarity on that then, because it was ny

understanding that we had actually established the
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fact that that was an accessory use to the gas station
and that was going ahead, but perhaps Staff or OAG
recalls definitively how we proceeded with that,
because our nmjor focus and enphasis was on 706 and
2302.

M5. GLAZER: M. Chair, 743.1 states that
a gas station can be approved as a special exception
subj ect to the provisions of 706. So that was why |
menti oned 706. So you would rely on both provisions
and, indeed, the criteriais nostly contained in 706.

CHAI RPERSON GRIFFI'S:  So the point is in
743.1 it kicks you into 706. Al right. | see where
you' re going. Ckay.

BOARD MEMBER ETHERLY: So the friendly
anmendnent woul d be nore than acceptable to reference
743. 1.

CHAI RPERSON GRI FFI'S:  Good.

BOARD MEMBER ETHERLY: And that would
al so, of course, M. Chair, be with the understanding
that taking into consideration the exchange between
you and Ms. Mller. | don't know whether it is
necessary to list out the "conditions" that were
referenced in the DDOT report. But it would be ny
understanding that all of that is contained in ny

nmotion. So as part of the revised site plan, all of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

120

t he reconmendati ons that were included in the traffic
consultant's study and approved by DDOT would be
included in ny notion. Thank you, M. Chair, and |
believe that nption was seconded. Thank you, M.
Mann.

BOARD MEMBER MANN: Yes, and the seconder
is in agreenent.

CHAlI RPERSON CRI FFI S: Good. Any ot her

further di scussion, deliberationonthis? Ms. Mller?

VICE CHAIR M LLER: | just want to be
cl ear. My understanding is the conditions that |
addressed are included in the plans and will not need

to be specifically listed as conditions. But that the
notion --

BOARD MEMBER ETHERLY: | would agree. |
just was stating it just so you were clear.

VICE CHAIR M LLER: But the notion does
i ncor porate appl i cant conpl yi ng W th t he
recormendations in the traffic report? I's that
correct or not?

BOARD MEMBER ETHERLY: That's correct.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON  CGRI FFI S: That's correct.
There's going to be two sets of plans, one set, in the

sense of plans, but the nost current set of plans,
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which | believe is Exhibit No. 12, and then the

suppl emrent plans that are part of illustrating the
traffic engineer's report, and that's what you see is

t he hand drawn over the site plan of the ingress and

egress and the drive aisles. That will all be,
obviously, the condition of approval. That' s what
will be proceeded with if this goes forward.

Very wel | . Anyt hi ng el se, any

clarifications, deliberations on this? |If not, then
we do have a notion before us. It has been seconded.
| would ask for all those in favor to signify by
sayi ng aye.

ALL: Aye.

CHAI RPERSON GRI FFI S: And opposed?
Abstai ning? M. My?

MR MOY: Yes, sir, the Staff would record
the vote as 4-0-1 this is on the notion of M. Etherly
to approve the application per the conditions as
stated in the subm ssion seconded by M. Mnn. W
have al so i n support of the nmotion M. Giffis and Ms.
MIller and we have a Zoning Conm ssion Menber not
participating on this case. Full order? Full order?
We do have ANC that is opposed to this.

CHAI RPERSON GRI FFI'S:  Yes, | don't see any

reason to waive our regulations. Let's issue a ful
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order on this case. Very well. M. My, is there any
ot her business for the Board in its norning session?

MR. MOY: Not for this norning session

CHAI RPERSON GRI FFI'S: Indeed. |If there's
no ot her business for the norning session, let's then
adjourn the 7'" of June 2005 norning session. As it
is 2:00, we mght as well nove right into our
afternoon session. However, we need to take a break
just to get a little substance and review the
afternoon. | will note that we have two cases. W
will first inthe afternoon call 17326 and then 17327.
M. My, if I"'mcorrect, 17328 has been w t hdrawn and
no action by the Board is required. 1s that correct?

MR MOY: That's correct, sir.

CHAI RPERSON GRI FFI' S: I ndeed. We have two
cases then. It is 2:00. | do apologize. The Board

is going to start our afternoon case a little bit

| at e. | am proposing we will be back at 2:45 and
proceed and we wll get everyone out of here very
qui ckly, 1 would imagine. Thank you.

(Wher eupon, the Public Meeting was

concluded at 2:04 p.m)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




