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P-R-O-C-E-E-D-I-N-G-S1

9:56 a.m.2

CHAIRPERSON GRIFFIS:  Good morning, ladies3

and gentlemen.  Let me call to order our Public4

Meeting of the 7th of June 2005.  This is, of course,5

our decision making process Public Meeting of the6

Board of Zoning Adjustment of the District of7

Columbia.  My name is Geoff Griffis, Chairperson.8

Joining me today is the Vice Chair, Ms. Miller, and9

also our Member, Mr. Etherly.  Representing the10

National Capital Planning Commission is Mr. Mann and11

we will have numerous Zoning Commissioners represented12

on cases for decisions this morning.  However, in our13

first case, we do welcome Ms. Mitten representing the14

Zoning Commission.15

Copies of today's hearing agenda are16

available for you.  There is a long list of cases for17

our meeting this morning.  We are going to be taken a18

lot of them out of order.  I will give you an19

assessment of the order as I proceed with this.20

First of all, let me just give quick21

instructions.  This is not a time to have any22

testimony presented to the Board, so we welcome you23

all here and you will be able to listen to us24

deliberate on cases that have already been heard.25
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Attendant to that though, I would ask that people turn1

off cell phones and any sort of beepers, at this time,2

so that we don't disrupt the transmission of our3

proceedings.4

Of course, we are being broadcast live on5

the Office of Zoning's website and more importantly we6

are creating an official transcript of all of our7

proceedings.  So let us move ahead and let me say a8

very good morning to Mr. Moy with the Office of Zoning9

and ask if you are aware of any preliminary matters10

for the Board's attention, at this time.11

MR. MOY:  Good morning, Mr. Chairman,12

Members of the Board, we do have preliminary matters,13

but Staff would suggest that we take those matters14

case by case.15

CHAIRPERSON GRIFFIS:  Excellent.  In which16

case, let me give an assessment for everyone that's17

here.  We're going to move expeditiously through the18

morning, but we do have a lot to get done.  We are19

going to hear first three cases.  First, rather, we're20

going to deliberate on three cases first.  We're going21

to take a short break and then get back to the entire22

morning session.23

The first case we will call is 17321,24

which is Flynn.  The second case we will take up is25



5

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

16839, which is the Remand of Shagnon, and then the1

third will be 17319, McKeever, it's a 223 addition.2

We will then return to finish up the entire rest of3

our agenda.  With that, Mr. Moy, if you wouldn't mind?4

MR. MOY:  The first case for decision5

making, Mr. Chairman, then would be Application No.6

17321, that's of Darcy E. Flynn, pursuant to 11 DCMR7

3103.2, for variances from the lot area and lot width8

requirements under section 401, a variance from the9

lot occupancy requirements under section 403, a10

variance from the rear yard requirements under section11

404, a variance from the side yard requirements under12

section 405, and a variance from the off-street13

parking requirements under section 2101.1, and that's14

to allow the construction of a new single-family15

detached dwelling in the R-2 District at the 100016

Block, the south side, of Taussig Place, N.E., that's17

in Square 3890, Lot 117.18

On May 17, 2005, the Board completed19

public testimony on the application and scheduled its20

decision on June 7, 2005.  The Board requested the21

following post-hearing documents from the applicant22

and that was filed and is in your case folders23

identified as Exhibit 27.  The ANC-5A also filed and24

that's identified as Exhibit 28.  And finally, we have25
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a filing by Rosalind Blount and Charles and Valerie1

Douglas and that is identified in your case file as2

Exhibit 29.  And with that, the Staff will complete3

its briefing, Mr. Chairman.4

CHAIRPERSON GRIFFIS:  Good.  Thank you5

very much, Mr. Moy.  Board Members, I know we all6

recall this very well and we had left the record open7

and set this for decision making for additional8

information and really went to the heart of the case9

presentation by the applicant and what we left the10

record open for.  That is talking more specifically11

and directly to the variance test for all of the12

requested relief, the uniqueness, the practical13

difficulty.14

I think it is, in my mind looking at this15

case, not of question that there is some uniqueness in16

terms of the size of the lot and its diminished17

dimensions, be it the width and also the area.  I18

think that logically it begins to flow to the area19

variances and the practical difficulty.  However, I20

believe that this specific case presentation has21

fallen short, in my mind, of being persuasive as to22

the practical difficulty in complying with the23

regulations in all of these aspects.24

So the lot occupancy, I think, you could25
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start, there was the beginning case presentation that1

I think was logical based on the lot area and lot2

width of diminished size, but I did not find it went3

the full distance of its persuasiveness.  And4

certainly when we got into the aspect of the side5

yard, the rear yard and the parking, how it was offset6

on the site in this particular and specific plan and7

application on this site, I wasn't fully persuaded8

that it made the practical difficulty case.9

Now, there was testimony and it's clear on10

the record that there is a type of house, a pre-11

engineered or what was classified as a modular house,12

that was to be used.  And again, I think we left the13

record open ample time to address specifically the14

constraints of that and how that would go directly to15

making it practically difficult to comply with all of16

the regulations.  Again, I don't think that that was17

persuasively presented at this time.18

Let me open it to others for further19

deliberation.20

COMMISSIONER MITTEN:  Mr. Chairman, I21

think you have captured what is lacking in the case.22

All the variances with the exception of the lot area23

and lot width, minimum lot area and minimum lot width,24

were being driven by the applicant's choice to use a25
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pre-engineered home that came in a certain size.  And1

he failed to make a compelling case for:  (A) Why he2

needed to use a pre-engineered type of product; and3

(B) Why he couldn't adapt that product or use another4

kind of design to meet the matter-of-right5

requirements.6

And the other argument that was advanced7

was that in each case there were reasons why granting8

the variance would increase the enjoyment of the home9

and that does not meet the standard for the burden of10

proof of an exceptional practical difficulty.  So I11

agree with you that he has failed to meet his burden12

in this case.13

CHAIRPERSON GRIFFIS:  Good.  Thank you.14

Others?  Ms. Miller?15

VICE CHAIR MILLER:  I would concur with16

what both my colleagues have said.  The variance17

relief requires that the applicant meet all three18

prongs of the test.  I think that the applicant does19

meet the first test, which is the uniqueness test.20

The property is a substandard lot that predates the21

adoption of the Zoning Regulations of 1958.  It's an22

exceptional condition of the property that variance23

relief would be necessary for the construction of an24

egress.25
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The ANC-5A suggested that 401.2 precludes1

variance relief and I just want to address that2

briefly.  I don't believe that's so.  The nature of a3

variance is to provide relief under a very high4

threshold test where it would not otherwise be5

allowed, so that if 401.2 doesn't allow something,6

that's where you seek variance relief to be able to do7

something when you meet the test.  So I think that the8

applicant's property does meet the uniqueness test,9

but the applicant really fell down on the practical10

difficulty test.11

At the hearing, we specifically said to12

the applicant that we thought he hadn't made that case13

and gave him an opportunity to do so, and14

specifically, I remember telling them that, reading15

from case law, in order to show practical difficulty,16

they have to show the compliance with the area17

restriction would be unnecessarily burdensome and that18

the practical difficulties are unique to the property.19

We asked the applicant to show why there20

was practical difficulty in modifying the modular plan21

to comply with the regs or why there was practical22

difficulty in building a non-modular home on the site23

that would comply with the regs, and the applicant24

failed to submit anything addressing those issues.  So25
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I think, you know, we gave the applicant that test and1

that chance.2

And with respect to the parking, I just3

don't think that they, again, made a strong case about4

a practical difficulty here.  And the burden is on the5

applicant.  And the third prong of the test is no6

substantial detriment to the public.  But I don't even7

think we need to reach that question, because the8

applicant doesn't make the practical difficulty test.9

CHAIRPERSON GRIFFIS:  Good.  Very well and10

very well said, both.  I absolutely agree.  And two11

last items.  First of all, I don't think the threshold12

is very high in presenting your case of why you need13

to do certain things.  It's not as if, you know, you14

have to or you have no other recourse to do.  But15

there obviously has to be substantiation of why you've16

made decisions that you have.  That, as we have now17

said, was not persuasively presented for the Board.18

Just to reiterate, I think what I'm19

hearing from the Board is that we find that this may20

well be a buildable lot.  It is not a definitive21

decision from this Board that this is not a buildable22

lot.  And I think, in fact, the case can be made for23

relief to allow that.  But based on these specific24

plans that were presented, we cannot or I am not25
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persuaded on granting all of the relief that was1

requested.2

Okay.  Anything else?  If there is nothing3

further, then let me lastly just note 3126.11, which4

does, of course, allow an applicant to bring back new5

information in an application at any time, if one was6

not successful.  So perhaps if there are differing7

facts or differing plans or accommodations, that may8

well facilitate something being done with this9

particular and specific site.  However, at this point,10

I would move that we deny Application No. 17321 of11

Darcy E. Flynn, and that is for the lot area and lot12

width requirements under 401, the variance from lot13

occupancy, 403, the variance for rear yard14

requirements, 404, side yard, 405, and also the off-15

street parking requirements under 2101.1, and that is16

at the premises of Taussig Place, N.E., and would ask17

for a second.18

COMMISSIONER MITTEN:  Second.19

CHAIRPERSON GRIFFIS:  Thank you, Ms.20

Mitten.  I think we have underscored the aspects of21

the test that is, obviously, required for the22

variance, area variances, and the lack of23

persuasiveness and the testimony that was brought24

before us.  But I'll open it up to others for further25
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deliberation, if needed.1

Very well.  If there's nothing further, we2

do have a motion before us.  It has been seconded.  I3

ask for all those in favor to signify by saying aye.4

ALL:  Aye.5

CHAIRPERSON GRIFFIS:  And opposed?  Why6

don't we record the vote?7

MR. MOY:  Yes, Staff would record the vote8

as 5-0-0.  This is on the motion of the Chairman, Mr.9

Griffis, to deny the application as advertised,10

seconded by Ms. Mitten, the other Members in support11

of the motion is Ms. Miller, Mr. Mann and Mr. Etherly.12

And again, the vote was 5-0-0.13

CHAIRPERSON GRIFFIS:  Excellent.  Thank14

you, Mr. Moy.  Let's move ahead.  Thank you, Ms.15

Mitten.  Let's move ahead to 16839.16

MR. MOY:  Yes, sir, this case before the17

Board is a Remand from the District Columbia Court of18

Appeals and this goes to the Appeal No. 16839 of the19

Advisory Neighborhood Commission.  If the Board will20

recall, this original appeal was pursuant to 11 DCMR21

3100 and 3101, from the decision of the Zoning22

Administrator, for the issuance of a Certificate of23

Occupancy, which was No. 183666, dated August 31,24

2001, for an elderly development center serving 3025
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persons, ages 22 to 85 years-old, and seven staff in1

a C-2-A District at premises 5511 14th Street, N.W.,2

Square 2800, Lot 9.3

Very briefly, on January 4, 2005, the4

Board deliberated on the remand case and decided to5

reschedule its decision on June 7, 2005.  This was6

done to allow time for the Zoning Commission to7

consider rule making to clarify the definition of8

child/elderly development center and therapy/9

counseling center, which was the term provided by10

DCRA, at that time.11

For the Board's background, the Zoning12

Commission convened on March 31, 2005.  At the13

conclusion of their hearing, the Zoning Commission14

requested additional information from the Office of15

Planning, which was due June 1, 2005.  And as of this16

writing, the Office of Planning has not filed with the17

Zoning Commission.  I think the Staff will end at this18

point, Mr. Chairman.19

CHAIRPERSON GRIFFIS:  Good place to stop.20

Okay.  Yes, Board Members, this is then not something21

that has, I don't think, ever left our minds in terms22

of its processing.  And we would always hope that23

things are resolved as quickly as possible.  Bur our24

focus and attention on this, I think, is warranted,25
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based on the complication and to summarize very1

quickly, I think we all recall this, but there was,2

perhaps it's appropriate to say, a lacking in our3

Zoning Regulations in its writing.  And we had4

referred this to the Zoning Commission for5

clarification and text editing or amendment.6

As Mr. Moy has adequately laid out, of7

course, in a new text amendment for the Zoning8

Commission, there are all sorts of weighing in by9

agencies.  Office of Planning, of course, is the most10

critical and pertinent one for their understanding and11

background.  That has not happened, at this point.  I12

think we are faced with a couple of things.  We could13

proceed with this without having the Zoning Commission14

action and taking up which, I don't think, in my15

opinion, serves the participants in this particular16

case and certainly not the overall community and17

citywide as we progress further into new applications18

or other types of appeals and applications.19

So we could take this up or we could again20

postpone this awaiting the Zoning Commission21

Resolution on Case No., I think it is, 05-01.  So let22

me put it out for comment from other Board Members, at23

this time.  Yes, Mr. Mann?24

BOARD MEMBER MANN:  I would actually be in25
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favor of postponing it again.  It's not as if the1

Zoning Commission has ignored this issue or hasn't2

taken it up.  It just hasn't completed its action on3

this.  So, I mean, it's in process and if the outcome4

results itself in a way that we would probably like to5

see it occur, then I think that is of the greatest6

benefit to us.7

CHAIRPERSON GRIFFIS:  Excellent.  Well8

said.  Any others?  Very well.  Then I would move that9

we postpone the decision on this, the Remand of Appeal10

16839, to a date in November.  And Mr. Moy can clarify11

a date.  Can I have a second on that?12

BOARD MEMBER MANN:  Second.13

CHAIRPERSON GRIFFIS:  Thank you, Mr. Mann.14

Is there further discussion, deliberation, concerns?15

MR. MOY:  Mr. Chairman, Staff would like16

to add that the office does have in receipt an17

absentee ballot from Mr. John Parsons, who was sitting18

on this case, and he, in reading his vote, is in favor19

of the motion.  And in addition, he writes the Zoning20

Commission has not completed its work.  I would21

recommend an order of postponement of six, which would22

take us to December, I believe, if my math is correct.23

June, July, August, September, October,24

November, December.  So if we're looking at December,25
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then we're looking at December the 6th, which would be1

the regular decision making for the Board or the if2

the Board chooses five months, then we're looking at3

November the 1st.4

CHAIRPERSON GRIFFIS:  Well, let's set it5

for December the 6th and then we can always, of6

course, change that schedule if there is definitive7

action that we can take and we can call it in8

September or October.  But at this point, let's do the9

6th of December.  Any other questions, clarifications?10

Any opposition to that?11

Not noting any opposition, we'll take that12

as Mr. Parsons absentee ballot has already been read.13

We'll take it as a consensus of the Board.  Mr. Moy,14

you can record the vote.15

MR. MOY:  Yes, the Staff would record the16

vote as 5-0-0 on the motion of the Chair to continue17

this decision to December 6, 2005, seconded by Mr.18

Mann, also in favor Ms. Miller, Mr. Etherly and, of19

course, Mr. Parsons on his absentee ballot vote.20

CHAIRPERSON GRIFFIS:  Excellent.  Thank21

you very much, Mr. Moy.  Let's move ahead then and why22

don't we call 17319?  Did you see this?23

MR. MOY:  The next case for decision24

making is Application No. 17319 of William McKeever,25
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pursuant to 11 DCMR 3104.1, for a special exception to1

allow a rear addition to an existing single-family row2

dwelling under section 223, not meeting the side yard,3

section 405, and court, section 406, requirements in4

the DC/R-5-B, as in bravo, District at premises 17235

Riggs Road, N.W., that's in Square 153, Lot 104.6

On May 10, 2005, the Board completed7

public testimony on the application and scheduled its8

decision on June 7, 2005.  The Board requested that9

the applicant submit further information and they did10

so and it's filed and identified in your case folders11

as Exhibit 40.  And that would complete the Staff's12

summary, Mr. Chairman.13

CHAIRPERSON GRIFFIS:  Excellent.  Thank14

you very much, Mr. Moy.  And indeed, we do have15

Exhibit 40 that was submitted into the record.  Board16

Members, let me open it up.  Of course, as we went17

into the Public Hearing on this, the plans had18

substantially changed.  We did look at and had oral19

presentation on what was being proposed.  We left the20

record open so that the plans could be submitted that21

adequately reflected or specifically reflected that22

which was being requested.23

There is opposition to this case that was24

brought up.  The points, one, would this change25
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substantially the character of this historic block?1

Of course, the light and air available to the adjacent2

properties and also the privacy.  Let me open it up to3

Board Members for brief deliberation on this.4

BOARD MEMBER MANN:  I just had a couple of5

notes.6

CHAIRPERSON GRIFFIS:  Yes, Mr. Mann?7

BOARD MEMBER MANN:  I thought that in the8

submittals that we just received recently that there9

was perhaps, in my mind, some discrepancies as to what10

the actual size of the addition was.  But I see as I11

look at it more closely that, in fact, I was just12

misreading it and that it seems fairly clear to me13

that the addition is the much smaller one that we were14

left with at the end of the hearing.  So I just wanted15

to clarify that.16

And also to note that it was, I thought,17

important for me to see this memo from the Historic18

Preservation Office which notes that they don't19

anticipate that there would be any problem with this20

small addition.  In fact, what did they say, that it21

raises no preservation concerns and is a modest and22

reasonable expansion of the property, which was the23

sense that I had from the smaller plans that were24

ultimately submitted, so I thought it was important to25
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see that sort of endorsement from the Historic1

Preservation Office.2

CHAIRPERSON GRIFFIS:  Okay.  And just to3

be clear, I think I perfectly understand what you're4

saying is that this goes to help you understand5

whether it would change dramatically the character and6

what Preservation is saying is most often additions in7

the rear don't rise to a substantial character level.8

But this in particular and specific is not visible9

from the public alley.10

BOARD MEMBER MANN:  That's exactly right.11

CHAIRPERSON GRIFFIS:  And, of course, they12

do say at the end of this it shouldn't be construed to13

be an endorsement or recommendation for zoning relief,14

but I think we're well aware of that.15

BOARD MEMBER MANN:  Exactly.  That would16

similar to any other plans or case that we see that17

has to go in front of both bodies or has to be18

considered by both.19

CHAIRPERSON GRIFFIS:  Excellent.  Good.20

And I think the plans, Mr. Mann, as you have21

indicated, we had some question about the size and22

placement, but also we had the lot occupancy23

calculations and the FAR calculations all which were24

submitted and I think are fairly straightforward in25



20

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

this.  Others then?  Ms. Miller?1

VICE CHAIR MILLER:  I see this historic2

question differently from the way I hear you, Mr.3

Chairman, and Member Mann seeming to address it.4

223.2 talks about that the addition is viewed from a5

street or alley and/or other public way shall not6

substantially visually intrude upon the character,7

scale and pattern of houses along the subject street8

frontage.  And the opposition in this case, I think9

the crux of it is that this addition in the back,10

which does abut an alley and is visible from an alley,11

does detract from a historic row of houses.12

And when I looked at the HPO letter, it13

looks to me that it says HPO conducted an informal14

review of plans for the addition.  It doesn't say that15

HPO had a hearing and considered the concerns of the16

neighbors who are opposing this that we heard.  It17

says that --18

CHAIRPERSON GRIFFIS:  It says that it19

wouldn't even go to a hearing.20

VICE CHAIR MILLER:  It says it wouldn't go21

to a hearing if the necessary zoning relief is granted22

by the Board of Zoning Adjustment, and that's what23

concerns me.  That's what this sentence says right24

here.  It says "We believe this project falls into25
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that category."  Meaning, the staff thinks that it1

looks -- I'll back up.2

Under DCMR 10(a), "The Historic3

Preservation Regulation Section 320(a) delegates4

approval authority to the HPO for insignificant or5

clearly compatible minor additions and alterations."6

We believe this project falls into this category.7

Okay.  That's what the staff believes.  But then it8

says and "If provided with sufficient construction9

plans," which they haven't seen, "could approve this10

proposal without referral to the HPRB, if the11

necessary zoning relief is granted by the Board of12

Zoning Adjustment."13

So the way I read that is that if we were14

not to grant the relief today, because we had some15

concerns about the historic nature being disrupted16

here, then perhaps they would refer to HPRB.  And I17

thought that the evidence --18

CHAIRPERSON GRIFFIS:  I read that totally19

differently.  I read it as if we don't grant the20

zoning, then there is no application.  There is21

nothing to refer to the Board.  If we, in fact, grant22

it, then there is something that they would look at,23

that plans would be drawn up more sufficiently for24

their use and review and they would, in fact, probably25
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not have to refer to the Board.1

VICE CHAIR MILLER:  The way I read it if2

we were to defer this case, which we do in some3

instances to see whether HPRB wants to take a look at4

it, that they might take a look at it.5

CHAIRPERSON GRIFFIS:  Indeed.6

VICE CHAIR MILLER:  And I would like to7

give them the opportunity, because I think that this8

case turns on whether the architectural integrity of9

that row of houses is disrupted and they do have that10

expertise and I don't believe that we have -- I don't11

believe they have seen the evidence that we have and12

perhaps that they might if we defer.13

CHAIRPERSON GRIFFIS:  Okay.  14

BOARD MEMBER MANN:  I would say that the15

big difference though between this and other cases16

where perhaps we have asked for HPRB to weigh in first17

is that in this case we do have some preliminary18

indication.  I mean, HPRB has at least looked at this19

or the Historic Preservation Office, rather, has look20

at this in a way that makes me feel confident that21

it's not of great significance to them.22

And also, interestingly, when you raise23

223.2, that the addition shall not have a24

substantially adverse affect, I mean, the way that I25
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see it, this Board has the capacity and the ability to1

make decisions independent of the analysis of another2

city organization.  But the fact that they have3

provided us that, a Board with the expertise of the4

Historic Preservation has provided with this5

preliminary matter, because they have seen it,6

actually again, I think, sort of substantiates my7

feeling that this is not going to adversely affect the8

-- well, under the provisions of 223.2.9

CHAIRPERSON GRIFFIS:  Excellent.  And I10

think that's very well said, Mr. Mann.  The bottom11

line is that we could process this whether or not we12

heard from HPRB or HPO.  And, in fact, we do 223s13

quite a bit.  Ms. Miller, I tend to agree that we need14

to, especially with such a historic character of this15

block, hold in very high threshold that which might16

tend to change it.  But there's two notions to that17

that I look at in this particular one, three, I would18

say.19

In fact, just looking at the Historic20

Preservation's staff memo, they show you the hierarchy21

of where and how character is established, right?22

They are saying at the rear it is a lesser burden to23

match, essentially, the character.  Secondly, as I go,24

even the front of this is part of the Public Hearing25
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and the testimony that was provided, this house has1

been substantially altered already.  Meaning, the2

fenestration, the types of windows that were set in,3

all perhaps done previously.4

But the massing is more of, as what I see5

the real massing of, these buildings at the front6

create a great character.  But lastly, and going to7

Mr. Mann's point in terms of 223, I think that the8

requisite tests we have in our own special exception9

give us the vehicle to approve or deny this.  And10

looking at this, we are to look at whether it would11

substantially intrude.  Well, substantially intrude,12

I don't think this rises to that level.13

This is 4 feet 2 inch wide, one-story in-14

fill on an area of an areaway that I don't think you15

would be able to see it at all and, certainly, its16

impact on light and air or privacy to the adjacent17

properties, I don't think there has been anything18

shown in evidence that it would rise to that level.19

To step back, perhaps the initial20

application of this, which had substantially more21

being proposed, perhaps that would start to rise to22

those elements that you brought up.  But this, quite23

frankly, strikes me as a small little green house24

window that is being put on the first floor.  Okay.25
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VICE CHAIR MILLER:  Well, I just want to1

say that the record indicates that you can see it.2

You can see part of it, so it is not hidden.3

CHAIRPERSON GRIFFIS:  See, I don't think4

that's the question.5

VICE CHAIR MILLER:  You can see it from6

the alley.7

CHAIRPERSON GRIFFIS:  That's fine.8

VICE CHAIR MILLER:  Okay.  9

CHAIRPERSON GRIFFIS:  Seeing it is one10

thing, but we don't deny it because you can see it.11

VICE CHAIR MILLER:  Well, then the12

question is, you know, it's a judgment call.  I mean,13

a small wart could be in violation of the integrity of14

the architect, so it's not necessarily how big it is15

per se, you know.16

CHAIRPERSON GRIFFIS:  True, true or it17

could be a properly placed beauty mark.  I understand.18

So again, let me give you ample time to address all19

this.  I mean, the other aspects of this was the20

points of okay, well, what kind of windows are being21

used?  How is it actually going to be seen?  What22

would be the visual intrusion?  You know, look, I23

would go architecturally the rear of these buildings24

there as opposed to the front where is the25
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articulation?  Where is the brick pattern?  Where are1

the specificity and uniqueness to this area?  Is this2

looking at this reflective of the front?3

I don't see it in there and I didn't see4

any evidence that it was.  So how is this character5

different than a couple blocks away or other row6

dwellings or, frankly, other applications that we have7

today?  That doesn't diminish the quality of what it8

is, but what you're saying is that that addition is9

somehow fundamentally going to change the character.10

So you need to help me quickly understand what the11

character is to begin with.12

VICE CHAIR MILLER:  Okay.  13

CHAIRPERSON GRIFFIS:  And then how it is14

actually diminished.  If you look at the existing15

windows there, they are casement windows.  They are16

not, obviously, original.  They are certainly not the17

wood single-pane, double hung.  Those are going to be18

taken out and moved forward and put into another19

little addition.  You know what I mean?20

VICE CHAIR MILLER:  I know what you mean.21

What I want to say is that I'm not an expert in22

historic preservation and I might look at some23

building and not appreciate the historic significance24

of it and that's why we have a Historic Preservation25
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Review Board.  I think my point is that opposition1

raised enough questions for me to want to defer this2

to get a ruling from the whole Historic Preservation3

Review Board, if they want to take it up.4

They might decide they don't even need to5

take it up, in which case that would answer my6

concerns.  Just the fact that the staff has made a7

finding based on their letter, their report just8

indicates that they saw the site.  It doesn't indicate9

that they considered the concerns of the opposition.10

CHAIRPERSON GRIFFIS:  Good.  Good.  And I11

think that's an excellent point.  But if say we were12

to approve this, that doesn't prohibit HPRB from13

reviewing this.  They will still review it.  If we14

deny it, then, of course, we have made the decision on15

historic review, or hearing you, that this isn't16

appropriate.  So we actually stepped into their review17

body.  And I think we have total jurisdiction to deny18

it, based on the fact that we find that it would19

visually substantially intrude on the character.20

But my point is if we process this on our21

own, it doesn't prohibit HPRB from looking at it, if22

that's your concern.23

VICE CHAIR MILLER:  No.  I agree that we24

have jurisdiction to look at our regulations and make25
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our judgments without referral to HPRB.  Just by, I1

guess, that sentence in that letter made it seem as if2

Staff would be more likely to send it to HPRB, if we3

didn't take action on this case today.  But they still4

could.5

CHAIRPERSON GRIFFIS:  Okay.  I wasn't6

reading it that way.  I think they are fully7

anticipating we take action.  I think that sentence is8

if we denied it, then there's nothing to review.9

Others?  I think we should move ahead, Ms. Miller.10

We'll give you an opportunity to speak under the11

motion.  And I would move approval of Application12

17319.  This is, of course, pursuant to the special13

exception to allow their rear addition to a single-14

family row dwelling.  This is under section 223.  And15

that is for 1723 Riggs Place, N.W., and I would ask16

for a second.17

BOARD MEMBER ETHERLY:  Second.18

CHAIRPERSON GRIFFIS:  Thank you, Mr.19

Etherly.20

CHAIRPERSON GRIFFIS:  I think I have21

stated enough on this, in terms of the special22

exception under 223.  223 is an excellent provision in23

our regulations and it does, as Ms. Miller has well24

spoken to, give full design review and discretion to25
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the Board in establishing a special exception1

criteria, and that being whether it would impair2

light, air or use and privacy of the adjacent3

neighbors or whether it would visually intrude on the4

character, in kind, not necessarily just in historic,5

and this is, of course, historic, which is the6

threshold of it.7

But I do not find that it has failed in8

any of those tests.  And I find it to be of diminished9

impact.  And I would say almost nonexistent impact in10

terms of light and air and privacy and use to adjacent11

properties.  But I'll open it up for other's12

deliberation on that.  Anything else?  Very well.  We13

have a motion before us.  It has been seconded.  I14

would ask for all those in favor to signify by saying15

aye.16

BOARD MEMBER ETHERLY:  Aye.17

BOARD MEMBER MANN:  Aye.18

CHAIRPERSON GRIFFIS:  And opposed?19

VICE CHAIR MILLER:  Opposed.20

CHAIRPERSON GRIFFIS:  Abstaining?  Very21

well.  Mr. Moy?22

MR. MOY:  The Staff would record the vote23

as 3-1-0.  This is on the motion of the Chairman, Mr.24

Griffis, to approve the application, seconded by Mr.25
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Etherly.  We have an absentee ballot from Mr.1

Hildebrand, who also sat on the case, and his vote is2

to approve the application, so that would give a final3

vote of 4-1-0.4

CHAIRPERSON GRIFFIS:  Excellent.  Thank5

you very much, Mr. Moy.  At this time, the Board is6

going to break.7

MS. MONROE:  Mr. Chairman?8

CHAIRPERSON GRIFFIS:  Yes?9

MS. MONROE:  Could I just say one thing?10

We have parties in this, so do you want a full order?11

I think yes is the answer.12

CHAIRPERSON GRIFFIS:  Yes.13

MS. MONROE:  Okay.  Thanks.14

CHAIRPERSON GRIFFIS:  Very well.  We're15

going to take a very quick break.  I hope it's not16

more than 20 minutes.  I would update you if it is.17

We are then going to go to 16998, which is a motion to18

stay from Bannum, 17356 and 16998, together.  We will19

then go to 17305, the Southeast DC Partners and20

proceed chronologically through our schedule, at that21

point.  I appreciate everybody's patience and we will22

be back as quickly as possible.23

(Whereupon, at 10:34 a.m. a recess until24

11:54 a.m.)25
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CHAIRPERSON GRIFFIS:  Very well.  Let us1

resume and I do absolutely apologize for taking much2

longer than I had anticipated.  We're going to get3

right into this and move, hopefully, quickly through.4

We'll get into the specifics of each of the cases, but5

well, it was time well spent I hope.  Let's move ahead6

and call the next case.  I think, Mr. Moy, let's start7

with 16698.8

MR. MOY:  Staff's understanding is we'll9

start with the Bannum motion, Mr. Chair, and then from10

there continue back with the line up as originally11

scheduled.  So this case then is Bannum, Inc.'s Motion12

to Stay DCRA's Revocation of the Certificate of13

Occupancy for a Community Correctional Facility, and14

as the Board will recall, this is to the Appeal of15

16998 of the Advisory Neighborhood Commission 5-B.16

Briefly, the Bannum, Inc. filed its motion17

on May 2, 2005 with supplemental filings on May 3,18

2005 and May 9, 2005.  And these filings are19

identified in your case folders as Exhibit 103, 10420

and 108, respectively.  There were also filings of21

letters in opposition to this motion.  Two parties,22

one is from a Regina James represented by Donald23

Temple, dated May 25, 2005, and that's identified as24

Exhibit 110.  Second, a letter filed from Donald25
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Temple on May 6, 2005 and that is identified in the1

case file as Exhibit 106.2

Finally, in conclusion there are two final3

submissions to these letters in opposition.  One is4

from DCRA and it's identified as Exhibit 111 and5

second, a letter from Bannum, Inc. represented by6

Whitacker and Gordon Law Firm and that is submitted in7

the record as Exhibit 112.  And with that, Staff will8

conclude, Mr. Chairman.9

CHAIRPERSON GRIFFIS:  Very well.  Thank10

you very much, Mr. Moy.  This is long and involved11

and, frankly, quite complex.  And I think the Board12

has very seriously over the past, frankly, couple of13

weeks endeavored to bring clarity and decisiveness14

into this.  Of course, what we do, as you have15

indicated, we have a motion before us.  It's a motion16

to stay.  And really what we need to do is, I think,17

briefly and succinctly put this into context of18

staying what and what is it attendant to?19

I will note that we had decided in Appeal20

16998-A a decision of which there has already been a21

motion for reconsideration, a motion for stay of which22

action has been taken by the Board.  There is a new23

appeal that has been filed before this Board, which is24

regarding the proposed revocation of the Certificate25
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of Occupancy.  Of course, our first appeal went to the1

permit of the facility.2

So now before us is a request and I think3

we have to go and continue to go back to Exhibit No.4

103, which is, in fact, the motion.  It's what it's5

actually asking us, because it seems to have gotten6

torn in many different directions, but I think if we7

look at it definitively, what we're being asked to do8

is stay any action of DCRA until this matter has been9

decided in the Court of Appeals.10

Now, in a bit of detail of the entire11

processing of this, this has been taken up in other12

forums, one of which is the ALJ, and the evidence that13

has been submitted for this motion, there is certainly14

some discrepancy of what Administrative Law Judge's15

action actually has done, whether it continued,16

whether it stayed or whether it did neither.  But17

that, to me, is not the relevant point.  The relevant18

point is what then is being asked of us.  And we are19

being asked to adopt this ruling of the ALJ.20

I see no legal rational for us to have21

done that.  Either the ALJ's action is definitive of22

which it would stand alone or why would (b) in a23

motion to stay be asked to just adopt action by24

another body.  So let's go back to again the25
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beginning, that's called "the big picture" of what is1

being asked of us at this time.  And that is it's to2

stay any action of DCRA, pending the outcome of the3

Court of Appeals.4

I don't see how this rises to the level of5

what we have of new information outside of what we6

have already processed in the request for7

reconsideration and their request for stay.  Let me8

open it up to others, at this point.  Mr. Etherly?9

BOARD MEMBER ETHERLY:  Thank you very10

much, Mr. Chair.  I appreciate the setting of the11

context for the motions that are in front of us here.12

I think that was very helpful.  I think perhaps just13

to summarize very succinctly, I think where we are14

essentially is again at the same question that this15

Board deliberated upon and resolved fairly16

definitively last year regarding a reconsideration and17

stay of this Board's original decision.18

I think, in essence, what we are being19

asked to do is once again revisit that question and I20

simply can't say unequivocally enough that I don't21

think the grounds have been laid or set forth for this22

body to do that with any compelling sense of finality.23

I just think, in essence, the ALJ aspect of the motion24

here is, essentially, a red herring that I am very25
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hopeful my colleagues will not bite at.1

I view that, essentially, as a procedural2

matter that really, if anything, gets worked out3

within DCRA.  But I really don't see it as being4

strongly compelling in terms of the rational in any5

satisfactory way for this Board to undo what it has6

already stated, and that is a refusal to reconsider or7

stay its original order.  I think nothing else really8

needs to be said on this particular question, Mr.9

Chair.10

As you noted, there are other forums which11

are currently active with regard to the same set of12

facts regarding this applicant and this operation.13

The proceedings in those forums will move forward as14

appropriate.  I, essentially, don't think there is15

anything further for this Board to do at this16

particular time with regard to the remains of what I17

hope is a proceeding that is fast approaching its18

death now.  Thank you.19

CHAIRPERSON GRIFFIS:  Excellent.  Thank20

you very much.  And just to add on to that, as you21

have indicated, there are other forums in which this22

is being taken up and I don't understand why it would23

not be more appropriate for the Court of Appeals to24

issue a stay or stand on what they have already done,25
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as the appeal is going to that body.  Ms. Miller?1

VICE CHAIR MILLER:  I would like to say2

that the papers weren't that clear when we were first3

looking at them as to what kind of a stay was being4

requested, whether it was a stay of the DCRA5

revocation pending our consideration of an appeal of6

that revocation that we will be hearing in the fall or7

whether it was a stay of DCRA action until the Court8

of Appeals issues its decision on the appeal from the9

BZA decision.10

And looking at Exhibit 103, I think that11

the Chair accurately did characterize the request for12

stay that was before us and that is the stay until the13

Court of Appeals issues its decision on the appeal of14

our BZA decision.  And while I was in favor of the15

stay when that question was before the Board16

initially, at this point, I am not, because the Board17

did make a decision, at that time, and there is18

nothing before us that would really change the Board's19

consideration, I don't believe.20

In particular, in looking at the question21

of irreparable harm, Bannum has raised economic22

issues, lost profits and things of that sort, and I23

don't think that they have made the case for that.24

So, for that reason, I would be opposed to granting25
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the stay.  But I also want to say that there is an1

appeal coming before us in the fall and this is not to2

prejudge the appeal, it is just to deny the stay.3

CHAIRPERSON GRIFFIS:  Excellent.  Thank4

you, Ms. Miller.  I absolutely agree with you.  It was5

confusing to me that here we had a motion that was6

talking about the past proceedings and then in the7

middle of it there was almost a non sequitur saying an8

appeal of the BZA was filed today and then they move9

on back to the old history and there was no definitive10

connection, in my mind, or certainly not persuasive11

connection between that new appeal and this motion for12

stay, at this time.13

Okay.  Very well.  Anything else?  Then I14

would entertain a motion if there is one?  Do you want15

to do it or you want me to do it?16

BOARD MEMBER ETHERLY:  Sure, Mr. Chair, it17

would be my motion to move denial of the request for18

stay by Bannum, Inc. and I would invite a second.19

CHAIRPERSON GRIFFIS:  I would second the20

motion.21

BOARD MEMBER ETHERLY:  Thank you very22

much, Mr. Chair.  I think as we laid out in our23

initial discussion that has set the stage for this24

motion, which I believe is appropriate.  I think as my25



38

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

colleague, Mrs. Miller, indicated, it perhaps alluded1

to the discussion of the factors that are set forth2

for granting a stay, one, the likelihood of success on3

the merits, (b) irreparable harm to the petitioner,4

(c) comparative harm to other parties in the public5

interest.6

I think we have touched on a couple of7

those items, but I think it has clearly been8

established that all of those factors have to be9

present in order for a stay to be granted, so let me10

move, essentially, first to the middle two prongs of11

that particular test.  One, with regard to the issue12

of irreparable harm to the petitioner, I think as was13

indicated by Mrs. Miller, there was some reference in14

the submittal to some of the financial interest15

damages or otherwise that might be incurred by the16

move in in this particular instance, but I did not17

necessarily find any of those arguments or grounds to18

be compelling.19

Additionally, with respect to the issue of20

comparative harm to other parties, I think as was21

clearly discussed over a substantial period of time as22

we discuss the underlying subject matter to this23

particular motion, there were a number of concerns and24

issues that, I think, were identified with regard to25
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harm that would be brought to other parties regarding1

the continuing operation of this facility at the2

present location.3

And then with respect to public interest,4

I think, clearly as this Board has said in other5

settings numerous times, not necessarily just this6

particular instance, but I think clearly the7

importance, the interest of the public in ensuring8

that this Board's orders are satisfactorily followed9

and carried out with all due expediency, I think, is10

clearly in the public interest here.  And this, I11

believe, is another step towards frustrating that12

objective.13

While I would perhaps -- I'll leave it14

with that, I think, with regard to public interest.15

I think those three prongs in and of themselves are16

boundaries or plateaus that aren't simply met by the17

submittals as they stand in front of us today, Mr.18

Chair.  And I think just overall, once again, I can't19

say clearly enough that I think this is essentially an20

effort to ask the Board to answer a question which it21

has already answered in a very definitive way.  Thank22

you, Mr. Chair.23

CHAIRPERSON GRIFFIS:  Thank you very much.24

Ms. Miller?25
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VICE CHAIR MILLER:  You know, given that1

I did vote the other way, I have to say in the2

previous consent of this, my views really haven't3

changed that much.  I think it's hard for us to assess4

likelihood of success on the merits.  I mean, I5

obviously have thought that I was in the dissent, so6

if we look at that factor, I would say, you know, I7

might still think that they would be likely to succeed8

on the merits.9

And I don't see the harm to the public10

from granting the stay in that it preserves the status11

quo and I don't think there has been harm that has12

been brought to our attention.  And the public13

interest, I think, is a little bit iffy.  I think that14

the applicant's made, you know, the case that the15

briefs are before the Court of Appeals.16

However, my vote really turns on17

irreparable injury, if denied, because I don't see, at18

this point, irreparable injury.  So that's where I am.19

CHAIRPERSON GRIFFIS:  Good.  Others?20

Anything else then?  We have a motion before us that21

has been seconded to deny the motion for stay.  I22

would ask for all those in favor to signify by saying23

aye.24

ALL:  Aye.25
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CHAIRPERSON GRIFFIS:  And opposed?  Mr.1

Moy?2

MR. MOY:  The Staff would record the vote3

as 3-0-0 on the motion to deny the motion for a stay4

on the part of Mr. Etherly, seconded by the Chair, Mr.5

Griffis.  We have two absentee ballots from John6

Parsons and David Zaidain, both of whom have voted to7

deny as well, so that would give a final vote as 5-0-8

0.9

CHAIRPERSON GRIFFIS:  Excellent.  Thank10

you very much, Mr. Moy.  Let's move ahead then.  Let's11

move on to 17305.12

MR. MOY:  The next application is13

Application No. 17305 of Southeast DC Partners,14

pursuant to 11 DCMR 3104.1, for a special exception to15

establish a community service center under section16

334, in the R-5-A District at premises 2826 Q Street,17

S.E., that's in Square 5583, Lot 804.18

On April 19, 2005, the Board completed19

public testimony on the application and scheduled its20

decision on June 7, 2005.  The Board requested a21

number of post-hearing documents.  The first from the22

applicant, which was filed, and it is identified in23

your case folder as Exhibit 35.  We also have a filing24

from the Office of Planning, their supplemental25
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report, and that filing is identified as Exhibit 34.1

We also have a filing from the ANC-7B, and that2

document is identified as Exhibit 37.3

And in conclusion, we also have a filing4

from DDOT, the Department of Transportation, Mr.5

Chairman, and it's identified as Exhibit 36.  I would6

treat that as a preliminary matter, in that the record7

had been closed.  And that concludes the summary, Mr.8

Chairman.9

CHAIRPERSON GRIFFIS:  Excellent.  Thank10

you very much.  Regarding Exhibit 36, the DDOT report,11

is there any opposition to opening the record and12

taking that in?13

BOARD MEMBER ETHERLY:  No objection.14

CHAIRPERSON GRIFFIS:  Indeed.  I think we15

should take it in.  It's always good to have those16

submissions from DDOT.  It's also supporting the17

applicant, as was Exhibit 37, which was the ANC's18

filings and also, of course, the Office of Planning.19

Let's move ahead then and go right into the20

deliberation on this.  I think it's probably21

appropriate to take this up under a motion and move22

ahead.23

And I would move approval of Application24

17305 of Southeast DC Partners, that is, of course,25
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for a special exception which would establish a1

community service center under section 334 in the R-5-2

A District at premises 2826 Q Street, S.E.  And I3

would --4

BOARD MEMBER ETHERLY:  Seconded.5

CHAIRPERSON GRIFFIS:  Thank you, Mr.6

Etherly.  And we can discuss and attach conditions as7

appropriate as we go forward.  We had let the record8

open, as Mr. Moy has indicated, but I think9

specifically just to finalize a lot of the specifics10

of what was being proposed and described to us.  The11

Lighting Plan, of course, looking at any sort of12

screening or lighting potential, impacts of13

residential neighborhood, the access and all that.  We14

have that into the record.  I think it is absolutely15

appropriate and well thought out.  And I think we,16

obviously, don't need to condition that as it is part17

of the plan that would be provided.  But the18

appropriate lighting type fixture and also placement,19

I think is very appropriate.20

Specific hours of operation, I think, we21

need to talk about briefly in terms of the impact of22

whether that sets as a condition.  And we have23

additionally the Office of Planning's concern, which24

rises to a level of discussion for condition, and that25
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is that the relationship between those volunteers that1

are coming that will stay in the building do not enter2

into any sort of landlord/tenant agreement.  Meaning,3

they are not going to be leasing these rooms out or4

running a kind of temporary housing situation.5

There was, of course, concern in the6

hearing from the community at large, although7

supportive of the application, the concern in the8

long-term of could this become something that they9

have not anticipated or haven't been able to address,10

and I think that is perfectly appropriate to try and11

ensure the community center continuing as it was set12

forth and is, obviously, being approved under 334.13

So with that, I'll open it up to others14

for discussion.15

BOARD MEMBER MANN:  I would just state16

that I agree with everything that you said.  One of17

the things that concerned me the most was this18

potential relationship between the people that were19

staying there as volunteers and I think that adequate20

information has been entered into the record now that21

really clarifies how that is going to work and that22

there is going to be there only on a temporary basis23

and the room are not otherwise going to be used for24

any other reason.25
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CHAIRPERSON GRIFFIS:  Ms. Miller?1

VICE CHAIR MILLER:  Yes, I just also want2

to add that I think the supplemental pleadings are3

really helpful in enlightening further the nature of4

the program and where the volunteers came from.  And5

it looks to me like a really wonderful program and6

there is quite careful screening of the volunteers,7

which I think that might have been one of the concerns8

of the community.9

CHAIRPERSON GRIFFIS:  Okay.  And I think10

it was Member Jeffries who was familiar with the Urban11

Plunges, I was not necessarily.  But Ms. Miller says12

it adequately that more information has come in.13

Well, let's run down the request to the 334 and that14

is the community service center it to accommodate15

organizations that are created for the purpose of16

improving the social and economic well-being among17

many other things.  I don't here any opposition to18

whether that was persuasive or not.19

Directly put, I think it was persuasive in20

the application that was before us that this will be21

set up and is set up in order to offer programs that22

will facilitate the social and economic well-being of23

the residents of the neighborhood.  It is also to be24

located, so it is not likely to become objectionable25
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to neighborhood property for noise and all the other1

attendant reasons, I think that goes directly to the2

additional submissions that we have.  And I find that3

they have mitigated any potential impact for4

objectionable conditions.5

Even rising to the point of parking, as we6

had talked about, and where other vehicles might be7

able to park and the existing conditions around the8

area, structural changes shall be made, except those9

that are required by administrative laws and10

regulations, was also addressed and I think persuasive11

in this case.12

The convenience to the neighborhood, I13

think, is also addressed in terms of the existing14

facility and how it's integrated into the community15

and then, of course, moving it to this specific16

location and then talking about the type of programs17

and those that will utilize it.  I think it's fairly18

clear that it is conveniently located for the19

neighborhood in which it serves.20

And I do believe the record shows, I don't21

have it directly in front of me, but that this is, in22

fact, not organized for profit.  In fact, I'm23

definitive on that, that it was one of the submissions24

that was put in the original application and that is25



47

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

the requirements under 334.  Unless there are others1

and other aspects, I would go and ask for Board2

Members' opinions on conditions.3

Of course, we do have the proposed4

conditions from the Office of Planning.  We have three5

conditions that are proposed by the applicant, the6

first being the residential space for the building7

host will be used solely for the building host hired8

by SCDCP and his/her family, dormitory rooms and9

accompanying bathroom facilities solely for visiting10

volunteer groups and that the laundry facility shall11

be used only by the building host, visiting volunteers12

staying in the dormitory rooms.13

I'm not sure where the laundry facilities14

came up in the whole question of this, but maybe we15

need to be definitively specific on that.  Okay.16

Comments?17

BOARD MEMBER MANN:  Well, regarding those18

laundry facilities, I don't recall why that would be19

included in there either, because there wasn't any20

question about that.  Although, I have no objection to21

the inclusion of the first two conditions that kind of22

go to the particular specificity that we were talking23

about, who was going to be staying in either the24

permanent rooms or the temporary rooms.25
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CHAIRPERSON GRIFFIS:  Good.  Yes.  I1

think, in fact, in Condition No. 1, the residential2

spaces will be served to define a residential space.3

I think the laundry facilities would fit within that4

and, obviously, the utilization of that.  It goes to5

the relationship that is set out for the entire6

residential space.  Okay.  And does the language7

incorporate the Office of Planning's concern?  Is that8

incorporated into, do you believe, or do we need to be9

more definitive in the language and what we propose?10

BOARD MEMBER MANN:  Are you talking about11

the two points on Exhibit No. 34, which is the12

supplemental Office of Planning report dated May 10,13

2005?14

CHAIRPERSON GRIFFIS:  Yes.15

BOARD MEMBER MANN:  Because I took those16

not necessarily as conditions, simply as what they17

said, findings that supported.18

CHAIRPERSON GRIFFIS:  Oh, I see.  That's19

an excellent point to bring up.20

BOARD MEMBER MANN:  Or provided us with21

more information.22

CHAIRPERSON GRIFFIS:  Okay.  That's a good23

point.  How did they find it?24

BOARD MEMBER MANN:  I guess they did their25
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research and I think that we should take them at their1

word that they did what was necessary to satisfy2

themselves and us.3

CHAIRPERSON GRIFFIS:  Okay.  Okay.  Good.4

VICE CHAIR MILLER:  However, on the second5

page they ask for a condition that there be no fee6

rent or other charge for the use of the dormitory, and7

so I think the question is does the language in No. 28

of applicant's proposed conditions kind of assume9

that?  I mean, it says they are going to be used by10

visiting volunteer groups, so is that sufficient so11

that we don't need to put in that there be no fee or12

charge for the use of the dorm?13

CHAIRPERSON GRIFFIS:  Right.  I think14

that's fine.15

VICE CHAIR MILLER:  I think so, too.16

CHAIRPERSON GRIFFIS:  Okay.  So what we17

have is adopting the proposed conditions from the18

applicant and including removing Condition No. 3 and19

then standing 1 and 2 at this time.20

VICE CHAIR MILLER:  I wouldn't remove21

Condition No. 3.22

CHAIRPERSON GRIFFIS:  Do what?23

VICE CHAIR MILLER:  I wouldn't remove24

Condition No. 3.25



50

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON GRIFFIS:  I see.1

VICE CHAIR MILLER:  I'm sorry.  I thought2

that you had said earlier that you thought that that3

was a residential use, and I think the concern would4

be that others might want to come in and use it or5

they could charge for the use of the laundry6

facilities or whatever, and that that's a reasonable7

condition to keep in there.8

BOARD MEMBER MANN:  But we didn't hear any9

sort of proposal or speculation even that the laundry10

facility would be used by anybody else, much as we11

didn't hear any speculation or proposal that any other12

part of the building was going to be used by any13

outside group for any other activity.14

CHAIRPERSON GRIFFIS:  Let's just put15

Condition 1, the residential space inclusive of the16

laundry facilities will be used for the building host,17

used solely for building host and his/her family.  We18

don't need an additional condition specifically on19

that.20

VICE CHAIR MILLER:  Well, if we do that we21

need to include the volunteers.22

CHAIRPERSON GRIFFIS:  Sure, sure.23

VICE CHAIR MILLER:  Okay.24

CHAIRPERSON GRIFFIS:  And linens.  Okay.25
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We'll write that well to make sure that the intent is1

known.  Okay.  How about time, time of operation, rise2

to the level of conditioning on this order?3

BOARD MEMBER MANN:  The applicant4

submitted proposed hours and I don't see why we5

wouldn't put those in given that they have limited it.6

It would perhaps give some sense of assurance to the7

community that it's only going to be used for certain8

hours.9

CHAIRPERSON GRIFFIS:  Excellent.  Okay.10

So we can adopt the hours of operation as proffered by11

the applicant and that would be from 8:00 a.m. to 8:3012

p.m.  After school programs would be 3:30 to 8:30 p.m.13

Monday through Friday, and then summer and school14

vacation programs 8:00 to 8:00 weekdays and Saturdays,15

so we can incorporate that into a condition.  Okay by16

everybody?  Very well.17

Anything else then?  Anything else we need18

to address on this application?  We have a motion19

before us that has been conditioned.  There are three20

conditions attendant to this application.  If there's21

no other further deliberation on it, I would ask for22

all those in favor to signify by saying aye.23

ALL:  Aye.24

CHAIRPERSON GRIFFIS:  And opposed?25
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Abstaining?  Mr. Moy?1

MR. MOY:  Staff would record the vote as2

4-0-0 on the motion of the Chair, Mr. Griffis, to3

approve the application, seconded by Mr. Etherly.  We4

also have an absentee ballot from Mr. Jeffries who has5

voted to approve the application with conditions as6

imposed by the Board, which would give a final vote as7

5-0-0.  Do I need to go over the conditions, Mr.8

Chair?9

CHAIRPERSON GRIFFIS:  Nope.  We'll review10

them before the order goes out.  Why don't we move11

ahead and try and make up a few seconds of time here.12

MR. MOY:  Is this a summary order or a13

full order, Mr. Chair?14

CHAIRPERSON GRIFFIS:  I don't see any15

necessity to do a full order unless the Board Members16

believe it is required.  I think we can waive our17

rules and regulations and issue a summary order on18

this.  What am I doing?19

MR. MOY:  The next case is Application No.20

17324 of D.C. Department of Housing and Community21

Development.  Staff would just like to remind the22

Board that the application was amended at the last23

hearing and reads as follows:  "Pursuant to 11 DCMR24

section 3104.1, for a special exception to extend a25
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use permitted in a lesser restrictive zone into a more1

restrictive zone under section 2514, to allow the2

construction of a new shopping center in the C-2-B, R-3

5-A and R-3 Districts at premises 1501 Alabama Avenue,4

S.E., formerly Camp Simms Military Reservation, that's5

in Square 5912, Lot 804."6

On May 24, 2005 the Board completed public7

testimony on the application and scheduled its8

decision on June 7, 2005.  The Board requested post-9

hearing documents from the applicant and that was10

filed with the Zoning Office and is identified in your11

case file as Exhibit 31.  And Staff would end its12

summary here, Mr. Chair.13

CHAIRPERSON GRIFFIS:  Good.  Thank you14

very much.  Yes, we did have, as this case was called15

up, some clarity and, in fact, the relief that was16

being sought.  I think we have reached that and we are17

absolutely ready to move ahead.  We had, as Mr. Moy18

has quickly gone over, asked for additional19

information regarding some of the specificities of the20

proposed development.21

Let me open it up to Board Members'22

discussion at this point.  Mr. Mann, did you have23

comments?24

BOARD MEMBER MANN:  Did you want to25
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discuss the information that was submitted in a1

request to our -- or in response to our request for2

that?3

CHAIRPERSON GRIFFIS:  Yes, I think that4

would be a good place to start.5

BOARD MEMBER MANN:  Okay.  Well, I6

actually thought that, well, of course, simply, that7

we got everything that we asked for, which clarified8

with some specificity I think the landscaping,9

although I don't think we're holding them to10

particular species of plants, and the Lighting Plan11

which was the information that we asked for, and I12

thought that it actually adequately addressed what we13

needed.14

CHAIRPERSON GRIFFIS:  Okay.  Others?15

BOARD MEMBER MANN:  And I guess I might16

add we also received further information about the17

hours in which trucks were going to be delivered or18

trucks would be delivering food and the trash19

collection schedule and how they would comply with20

noise, ordinances and other procedures that they were21

going to employ to be, I think, they called themselves22

"good neighbors."23

CHAIRPERSON GRIFFIS:  Good.  I think, in24

fact, that that is absolutely the case.  We have, of25
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course, the existing residential area and then the1

proposed new residential area of which each will be2

impacted.  I mean, how could it not be impacted with3

this new development?  We also have the element of the4

pedestrian path.  As you recall, there was testimony5

by an adjacent resident that had some concern of that.6

So if we want to get into it limitedly or7

however much you want to, of course, to me it goes all8

under 2514.2, which gives the Board authority to9

impose requirements, design, lighting, landscaping,10

etcetera.  I mean, clearly, that is just not arbitrary11

that they want to give us great power, which they12

should, and we should have all the power in the world.13

But nonetheless, it goes specifically to14

how it would tend to mitigate any adverse impacts and15

buffering.  And I think, you know, going into the16

entire design, just to recall and refresh everybody's17

memory, I think there was some trouble aspect of could18

you not set the structures differently to perhaps not19

make it such a suburban type development, but a much20

more urban development?21

And believe me, I feel very strongly that22

it would be great to set and kind of push that to23

happen.  I think it became quickly evident in the24

testimony that it would be fairly problematic to fit25
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everything in that needed to fit in and get access1

into parking, which is a reality in this society, but2

it would be difficult to have that street frontage3

element.4

So moving away from a total redesign of5

which we have not taken on, we did go into how the6

landscaping and buffering of the residential and then7

the lighting for safety.  There's a couple of things8

that I noted and they are reiterated in the9

submissions that are recent.  One, it was brought to10

again our attention that it wasn't really fleshed out11

in the hearing, the curving aspect of the drive lane12

for the loading at the rear.13

I think I would agree with the statement14

that was made that that will slow the vehicles down15

entering and exiting this site.  Obviously, if they16

are not coming in at 40, 50 miles an hour, the sound17

will probably be lessened or will be lessened.  It18

will also keep that activity at a lower volume.19

The island that was created, of which the20

Landscape Plan now shows what type of planting scale21

that is, I think will also be an important aspect to22

creating a screen from the residential.  The entire23

site where the large retaining wall is, the grade24

change, that is also being, I think, well landscaped.25
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On the adjacent side of the existing residences, that1

also is done.  I noted they only had one fixture2

attached to the structure there and at first note I3

thought that's kind of odd.  Wouldn't it be nice to4

have that kind of all lit all the way down?5

And not going into too much detail, but6

obviously that's what we're looking at.  And then I7

suddenly realized that it's probably much too adjacent8

to the existing residential buildings to have those9

kind of lights and if you see and if you note on their10

plan where it's proposed to be, it is actually at the11

area that is open between the two structures, the12

residential structures, so it actually illuminates the13

open area off the site.  The point being, I think,14

it's thought out and appropriately placed on that.15

I like the fact that the more globe or16

close to Washington standard lighting is going on the17

pedestrian path down.  They have also submitted in18

terms of how that is going to be monitored or upkept19

or the upkeep of that.20

I don't think it's -- it is my opinion21

that it would not be good to close that off just22

because it hasn't been a safe passage to date.  I23

think by doing away with it actually hurts those that24

will benefit from it, and if it is a dangerous area to25
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be a pedestrian in, then I would hope that the new1

grading, the new lighting and the more people that are2

using that for the benefit of the community and to and3

from the existing residential to the supermarket4

actually self-patrol it by being there and create a5

much safer passage.6

I think one of the major drawbacks of the7

site planning of that piece is that you essentially8

have to drive there.  Even though you could see it9

from a new house, you have to get into a car.  So the10

more kind of urban and pedestrian access, I think, the11

better.12

Outside of that, that's all I need to13

address, I believe, at this point, and open it up for14

others for further discussion.15

BOARD MEMBER MANN:  Just to add on to what16

you said a moment ago, I mean, although there might be17

some desire on particular Board Members' parts to18

adhere to a more urban topology, I just think that19

overall the fact that they have complied to the extent20

that they have with trying to fit this development on21

the parcel that they have has worked pretty22

successfully.23

CHAIRPERSON GRIFFIS:  Excellent.  Ms.24

Miller?25
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VICE CHAIR MILLER:  Just to put it in our1

legal framework, I think we have said that we did rule2

that 3202.3 applies to this case, so that all that3

remains for us is to consider the special exception4

from 2514.2.  And the first criteria is that the5

extension doesn't exceed 35 feet into the more6

restrictive use zone district and it doesn't.  I think7

in this case it was 33.95 feet.  The fee was requiring8

compliance with 2514.1(d), but the applicant has9

stated that doesn't apply in R-5-A Zone District.10

And then we get to no adverse impact upon11

the present character and future development of the12

neighborhood and our imposing any requirements that13

might be necessary to protect adjacent or nearby14

properties.  So I think you pretty much covered the15

facts and I don't think we really did see adverse16

impacts that couldn't be mitigated by certain17

conditions, which I think we may get to just dealing18

with delivery hours and things like that, which I19

guess we will do under the motion.20

CHAIRPERSON GRIFFIS:  Why don't we do it21

right now?  Do you want to propose some conditions?22

VICE CHAIR MILLER:  Okay.  Well, one of23

the areas that was discussed at the hearing was the24

issue about a quiet zone and the loading dock area,25
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and the applicants did submit supplemental information1

addressing that.  Giant said that it plans to2

implement a quiet zone in the loading dock area.3

We discussed this at the hearing, that in4

some communities Giant takes this additional measure5

and in others not necessarily.  And so I think Giant6

has represented that it would do this in this7

community and I think that that should be one of the8

conditions, that Giant Food implement a quiet zone in9

the loading dock area and that means that truck10

deliveries are prohibited between the hours of 10:0011

p.m. and 6:00 a.m.12

CHAIRPERSON GRIFFIS:  I think the one13

question I had was just to make sure that that was14

definitively being proffered from the applicant.  I15

think it's an excellent idea.  I was concerned in two-16

fold and actually the resident that gave testimony17

said the same thing.  There was an awful lot of -- you18

know, we certainly will endeavor to and we'll make19

this the best thing possible without real teeth of20

what was being proposed.21

And if this is -- because I know that the22

representative from the supermarket, it also said that23

they would need to look at how this was actually24

programmed, meaning the truck routes and the25
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marketing.  And so what I want to do is just to ensure1

that if we do this, that it can -- well, it will be2

enforceable and that it wouldn't preclude the3

operation of the supermarket.  You tell me --4

VICE CHAIR MILLER:  Well, I mean --5

CHAIRPERSON GRIFFIS:  -- if it reads as6

persuasive in your mind.7

VICE CHAIR MILLER:  We're just looking at8

this again and Giant further down on the same page9

says "The proposed quiet zone loading hours of 10:0010

p.m. to 6:00 a.m. are appropriate for this project."11

So I think Giant went back after the hearing and, as12

I understand it, as I read this, evaluated whether it13

was appropriate and decided that this was something it14

could commit to, that it would be appropriate.15

CHAIRPERSON GRIFFIS:  Good.  Very well.16

What else?  So we have the loading time, the lighting17

and of course the Landscape Plan will be incorporated18

into the plans, that it would be, of course, the first19

condition, that the order will be based on the plans20

that were submitted and that we would build according21

to that, the loading time, and is there anything else22

that needs to be discussed?23

VICE CHAIR MILLER:  I'm sorry.24

CHAIRPERSON GRIFFIS:  Yes.25
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VICE CHAIR MILLER:  I think I just want to1

make sure that we're articulating this correctly from2

Giant's submittal.  At the top paragraph it says truck3

deliveries are prohibited between the hours of 10:004

p.m. and 6:00 a.m. and then in the second paragraph it5

says loading hours are 10:00 p.m. to 6:00 a.m., so6

there seems to be two different things.  No, the same?7

I don't know.8

CHAIRPERSON GRIFFIS:  The same time,9

right?10

VICE CHAIR MILLER:  Same time, same time.11

Okay.  Loading and delivery.12

CHAIRPERSON GRIFFIS:  Anything else?13

VICE CHAIR MILLER:  The only other thing14

I have is a community liaison person.  They have15

committed to provide a contact person for the ANC in16

case there are any complaints.17

CHAIRPERSON GRIFFIS:  Excellent.  I think18

that's a great idea.  It doesn't rise to the level of19

a condition of the order, I don't see, at this point,20

do you?21

VICE CHAIR MILLER:  I don't know why not.22

I mean, I think it's a good thing.  Is it necessary to23

mitigate?24

CHAIRPERSON GRIFFIS:  Legal phraseology.25
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I don't know.  That's my opinion.  It has been offered1

that they are going to do it.2

VICE CHAIR MILLER:  Yes.3

CHAIRPERSON GRIFFIS:  To put it in the4

conditions, I don't see anything arising out of the5

case that was brought forth that it would tend to6

mitigate an aspect that was of concern.  That's all.7

VICE CHAIR MILLER:  Right.8

CHAIRPERSON GRIFFIS:  But I'm perfectly9

happy to do it.  Are you proposing that as a10

condition?11

VICE CHAIR MILLER:  Yes.12

CHAIRPERSON GRIFFIS:  Comments?  That's13

two conditions, loading and then liaison.14

BOARD MEMBER MANN:  I don't have any15

particularly strong feelings regarding the liaison.16

I agree with the Chair that I didn't hear why it was17

necessary, but I'm not opposed to it.18

CHAIRPERSON GRIFFIS:  Yes.  I mean, what's19

interesting, actually, you know, the liaison reads20

it's going to be the property owner.  Is that correct?21

I'm sorry.22

VICE CHAIR MILLER:  The liaison would be23

to Giant's manager.24

CHAIRPERSON GRIFFIS:  Right, which goes to25
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-- so it would only go towards the loading aspect or1

anything associated with the supermarket?2

VICE CHAIR MILLER:  Yes.3

CHAIRPERSON GRIFFIS:  In terms of the4

larger picture of, you know, the pedestrian walkway5

was more of a concern of a liaison and that would go6

to the owner and that's different than Giant.  There7

it is.8

VICE CHAIR MILLER:  I think it goes to9

possible noise.10

CHAIRPERSON GRIFFIS:  Okay.11

VICE CHAIR MILLER:  And truck deliveries.12

CHAIRPERSON GRIFFIS:  Okay.13

VICE CHAIR MILLER:  Things like that.14

CHAIRPERSON GRIFFIS:  We don't need to15

spend more time on it.16

VICE CHAIR MILLER:  Okay.17

CHAIRPERSON GRIFFIS:  Very well.  Then we18

do have a motion before us.  It has been seconded and19

conditioned.  I will take further deliberation or20

comment.  Any others?  Not noting any other, then let21

me ask for all those in favor to signify by saying22

aye.23

ALL:  Aye.24

CHAIRPERSON GRIFFIS:  And opposed?25
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BOARD MEMBER MANN:  Sorry, I meant to say1

aye.  I was distracted.2

CHAIRPERSON GRIFFIS:  Indeed.  Any3

abstaining?  Very well.  Mr. Moy, if you wouldn't mind4

recording the vote?5

MR. MOY:  Yes, Mr. Chair.  The Staff6

records the vote as 4-0-0.  Staff didn't catch who7

made the motion and who seconded.8

CHAIRPERSON GRIFFIS:  Boy, I'm just9

whipping through these.10

MR. MOY:  No, that's fine.  If you would11

clarify for the Staff, we'll be fine.12

COMMISSIONER MITTEN:  Who would like to13

second that?14

CHAIRPERSON GRIFFIS: We went down the15

motion that I made.16

VICE CHAIR MILLER:  Did you make a motion?17

CHAIRPERSON GRIFFIS:  Perhaps we18

conditioned it before we actually made the motion.19

Let's be very appropriate and straightforward on this.20

Just for reiteration, let's move approval of21

application -- oh, gosh, I just moved it away from me.22

BOARD MEMBER MANN:  17324.23

CHAIRPERSON GRIFFIS:  Indeed, 17324 from24

DCHCD.  Of course, that was as noted as a special25
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exception for the new shopping center at Camp Simms1

with conditions as noted.  I would ask for a second.2

BOARD MEMBER ETHERLY:  Seconded.3

CHAIRPERSON GRIFFIS:  Thank you very much.4

Again, we have the motion before us.  We can take up5

any further deliberation on that aspect of meeting the6

special exception requirements for the moving of the7

zone boundary line or that of the conditions that we8

have placed on this order.9

Not noting any further deliberation, let10

us ask for all those in favor of the motion to signify11

by saying aye.12

ALL:  Aye.13

CHAIRPERSON GRIFFIS:  Opposed?14

Abstaining?  Very well.15

MR. MOY:  Thank you, sir.  That is how16

Staff understood it, 4-0-1, the motion of the Chair17

seconded by Mr. Etherly.  We also have an absentee18

ballot from Mr. Jeffries, who sat on the case, and he19

voted to approve with such conditions as the Board may20

impose, which you did.  Summary order, Mr. Chair?21

CHAIRPERSON GRIFFIS:  Yes.  We have no22

parties in opposition here.23

MR. MOY:  That's correct.24

CHAIRPERSON GRIFFIS:  Unless Board Members25
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object to that, I think we can waive our rules and1

regulations and issue a summary order on this.  Very2

well.  Let's move ahead.3

MR. MOY:  The next case for a decision is4

Application No. 17316 and that is of Randle Highlands5

Manor, LP, pursuant to 11 DCMR section 3103.2, for a6

variance from the lot occupancy requirements under7

section 403, and a variance from the rear yard8

requirements under section 404, and pursuant to 119

DCMR section 3104.1, for special exceptions under10

sections 353, new residential development, and 2516,11

theoretical lot, to allow the development of 1012

single-family row dwellings on a single subdivided lot13

in the R-5-A District at premises 2700 R Street, S.E.,14

that's in Square 5585, Lot 812.15

On May 10, 2005, the Board completed16

public testimony on the application and scheduled its17

decision on June 7, 2005.  The Board requested a18

number of post-hearing documents, one document from19

the applicant which was filed in your case folders20

identified as Exhibit 31.  We also have a filing from21

the ANC, their supplemental report, and that is22

identified in your case file as Exhibit 32.23

Finally, the office has received a number24

of filings, which should be treated as a preliminary25
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matter since the record has been closed, Mr. Chairman.1

There are four filings, if you'll refer to my page 14.2

The first is a filing from the applicant3

submitted in response to ANC's letter, which is4

identified as Exhibit 33.  The applicant has also5

filed a copy of a letter from DCHCD, the Department of6

Housing and Community Development, and is identified7

as Exhibit 34.  Third, there is a letter from a Mr.8

and Ms. Parkman identified as Exhibit 35 and, finally,9

a memorandum from the Department of Transportation and10

that is identified in your case folder as Exhibit 36.11

And that completes the Staff's summary, Mr. Chairman.12

CHAIRPERSON GRIFFIS:  Good.  Thank you13

very much, Mr. Moy.  Yes, let's do take up the14

submissions.  Board Members, let me hear any comments15

on whether we should take these in or not.  I16

certainly don't see any difficulty in taking these17

into the record as the applicant has had the18

opportunity to respond specifically to the ANC-7.19

The Department of Transportation has20

submitted Exhibit No. 36, which lends a little bit of21

additional information that may well be necessary,22

although not asked for, but let me hear comments from23

others if they have.  If there is not any strong24

conviction in either way, then I suggest that we take25
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Exhibits 31, 32, 33, 34, 35 and 36 into the record.1

Very well.  We will do so by consensus and move ahead2

then into the deliberation on this case.3

Of course, Mr. Moy has outlined it as this4

is for the 10 units that are going to be developed and5

the siting, of course, is placed as it was put forth6

in our hearing.  There are several aspects of relief7

that are required.  Attendant to several things, the8

case is based on, if I may just summarize, the unique9

aspects, some of which are thus.10

They had looked at the grade changes and11

access into the site, the depth of the site in terms12

of putting the row dwellings, the aspect of how the13

property came to be in this development scheme,14

meaning the covenants on it, the history of this15

property from the Homestead Program.16

They have also indicated as part of the17

uniqueness and evidence of practical difficulty is the18

past development history and that which has not been19

able to be completed, meaning there were statements in20

the record indicating that, in fact, building anything21

that tends towards the matter-of-right massing will22

need some sort of relief and that, again, is based on23

those unique factors that have been laid out before24

us.  And there are more, but let me open it up to25
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others for discussion at this point to begin our1

deliberation.  Ms. Miller?2

VICE CHAIR MILLER:  We got a lot of3

supplemental filings supposedly addressing the issues4

that we were concerned about and that was good, but I5

found some of them a little bit confusing with respect6

to one of the key issues that the applicant was7

raising with respect to uniqueness, and that is that8

this site was being developed for affordable housing.9

And we seemed to get a flurry of documents showing10

changes in what their commitments might be.11

In particular, we got one dated June 2nd,12

which was after the hearing showing documentation with13

the Department of Housing and Community Development14

requiring two or more of the 10 homes be constructed15

for low to moderate income, first time home purchases16

in the District of Columbia.17

And then we had another document, Exhibit18

31, that talked about all the units being similarly19

built and equipped, but it's necessary to sell some of20

the units at a market rate to offset the per unit21

revenue deficits that the affordable units will22

generate.  And then we got some figures and, I mean,23

I think it really is an important issue.  What I was24

understanding was that, you know, they had to build 1025
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in order to make this work because of the affordable1

housing that they were going to be providing.2

And I guess where I'm going is that I3

understand that premise, but the documents that came4

in afterwards were not really that clear for me and I5

don't know whether we can give them one more6

opportunity to make it more clear or whether other7

Board Members feel differently and are clear about the8

financial aspects here and the affordable housing9

requirements.10

CHAIRPERSON GRIFFIS:  Okay.  So you're11

saying, one, a decision that the Board might have12

today is to postpone decision on this and open the13

record again for specific information from the14

applicant that's going towards what is the exact15

requirements of the land, the deed or the covenant16

based on the acquisition of this and, two, how does17

that factor into the economic perform or economic18

picture of how and what needs to be developed.19

VICE CHAIR MILLER:  Yes.20

CHAIRPERSON GRIFFIS:  Okay.  Others?21

BOARD MEMBER MANN:  Well, I think that is22

interesting that this June 2nd submittal from DHCD in23

one way clarifies that there is going to be a covenant24

that requires two affordable housing units, but at the25
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moment it doesn't and so it's somewhat conditional on1

other things occurring.2

Now, I guess there is no reason to believe3

or to take them at their word that these things are4

not going to occur, but there is no guarantee that it5

is.  And so I found that, I don't know, not exactly6

reassuring.  It was different than what I expected7

based on the testimony that we heard.8

CHAIRPERSON GRIFFIS:  What was?  The9

requirement?10

BOARD MEMBER MANN:  The requirement.11

CHAIRPERSON GRIFFIS:  I see.12

BOARD MEMBER MANN:  The requirement in the13

testimony that we heard at the hearing seemed somewhat14

different than what was submitted after the fact, and15

then the latest filing seems to confirm that there was16

some confusion and that it still hasn't been17

finalized.18

So with that, I have not come to any19

conclusion as to whether or not it's appropriate to20

wait for additional information, but I just wanted to21

agree that I, too, thought that this information22

doesn't exactly clarify things the way that I think it23

needs to.24

CHAIRPERSON GRIFFIS:  Okay.25
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BOARD MEMBER ETHERLY:  If I may, Mr.1

Chair.2

CHAIRPERSON GRIFFIS:  Please.3

BOARD MEMBER ETHERLY:  I understand in4

part perhaps where the comments of my colleagues are5

going.  I perhaps am not as troubled by the submittal6

of the applicant with respect to the June 2nd DHCD7

communication.  I think it perhaps sheds some8

additional light on what was, I think, never at issue9

or at question, primarily the issue of the need for an10

affordable housing component in the subject11

application, and I think this clearly gives us an12

indication that there is, indeed, an understanding or13

will be an understanding that there is an affordable14

housing component required here.15

I agree with somewhat the direction in16

which Mr. Mann was heading with regard to perhaps it17

not necessarily being completely finalized, but I18

think the inference here, the spirit here, is19

consistent with the argument that was presented at the20

hearing on the matter and that is, of course, that21

there was an affordable housing component that was22

required of the applicant with respect to this23

particular subject property, and that is in part what24

they are trying to address with the project as is25
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proposed before us.1

But perhaps I could benefit maybe from2

some additional comment on what is the -- just so I'm3

clear on what the remaining confusion or lack of4

clarity might be on the part of my colleagues.5

VICE CHAIR MILLER:  Okay.  Well, I think6

that the first step is the requirement to provide7

affordable housing and then that requirement leads to8

a practical difficulty of the applicants providing9

fewer homes and if the applicant provided fewer homes,10

they wouldn't need the variances from the side yard11

and things like that.  So they are saying that it's12

that economics that drives the practical difficulty13

for the variance.14

And so my question is maybe you understand15

it and you can enlighten me as to can you identify the16

economics here of, you know, how many houses they have17

to have, what kind and, therefore, they have to have18

10 homes on the property?19

CHAIRPERSON GRIFFIS:  Well, I think you20

just need to look at Exhibit 31, which goes to the21

question of setting a sales price.  They are22

indicating that 10 units would essentially produce23

$15,000.  Going to eight, as I read this, it would24

result in a loss of $336,000.25
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BOARD MEMBER ETHERLY:  I would agree, Mr.1

Chair, with that reading of Exhibit 31 and I would2

further note that the document or communication from3

DHCD to the applicant does note, of course, that that4

number of two affordable units or two of the5

residences that would be made available to low to6

moderate income, first time home purchasers, that that7

is a minimum number because that document does read8

"two or more."9

But I think what the applicant is10

endeavoring to demonstrate with Exhibit 31 is that11

based on the range of sale prices for new homes in12

this area, the range being $175 to $279, if you err on13

the low end of that range for the two moderate income14

residences to be set aside for first time home15

purchasers, that that number with 10 gives some margin16

there that would be acceptable in terms of the rate of17

return on the investment whereas, as you noted, the18

number of eight homes with presumably two that would19

still be set aside for moderate income, first time20

home purchasers would result in a loss.21

And that in concert with some of the22

testimony that we did receive regarding the history,23

the development history or lack of development24

history, if you will, of the subject property, I think25
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is offered by the applicant as an illustration of the1

difficulty encountered in bringing a viable2

development project to the table for this property.3

CHAIRPERSON GRIFFIS:  I think that's4

interesting to note and I take that under5

consideration in terms of the development history.  I6

don't find that the most persuasive thing to request7

as, you know, frankly, I'm not sure I'm absolutely8

versed in the entire development history.  Obviously,9

the residential that was there fell into major10

disrepair and was not adequately serving the11

surrounding area.  Taking that down, we saw an12

application that was not successful.13

Does that make it -- I guess I wouldn't14

think that it stands on its own.  I know that's not15

exactly what you're saying, but I wanted to put it in16

perspective.17

BOARD MEMBER ETHERLY:  No, and I would18

appreciate that.  But I think, you know, we're19

starting to encounter cases like this where, quite20

frankly, the Zoning Regulations are starting to butt21

up against some of the realities of development here22

in the District and, in particular, development as it23

begins to move into communities and neighborhoods that24

have not seen a traditional level of activity that you25
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might see in Dupont Circle or Georgetown or in Adams1

Morgan.2

That is a good thing in one instance, but3

the challenge and the difficulty there, and I think to4

an extent we're probably grappling with it in this5

particular setting, is how does that necessarily6

reconcile itself with the requirements and the7

parameters of our relevant Zoning Regulations?8

Clearly, here there is a practical difficulty that9

needs to be met and, you know, one of course could10

perhaps take a strict reading of our language and not11

necessarily find that we have reached that bar with12

respect to the applicant here.13

What I am suggesting in terms of my14

reading of the relevant application and taking the15

testimony and I think when you look at the picture16

here, what you are seeing is you're seeing an effort17

to introduce some market level development into a18

community that perhaps has not seen that type of19

development for sometime onto a parcel.  Let's just20

put it like that.21

But in addition to that, there is a nod22

towards the continuing importance of maintaining23

affordable housing options here in the city, and I24

think that coupled with a little bit of the25
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development history which, of course, by itself would1

not be a dispositive factor, I think that is what's2

being brought together as part of the case argument3

here on the part of the applicant and it's one which4

I am somewhat persuaded by.5

But I agree with your comment, Mr. Chair,6

that the development history in and of itself does not7

get you through the full test or perhaps even through8

a prong, but I think as you just look at that history9

in concert with the DHCD requirements attaching to10

this subject property, I think there is a compelling11

case there.12

CHAIRPERSON GRIFFIS:  Good.  Ms. Miller?13

VICE CHAIR MILLER:  Okay.  It may be my14

own lack of clarity, but what my confusion here is it15

goes to the facts.  When I look at the applicant's16

statement in Exhibit 23 on page 12, they talk about17

the need for a new affordable housing development18

project in Randle Highlands, and I think well, that's19

what I thought this case was about, that the economics20

were for an affordable housing development.21

Then I see the documents that talk about22

a requirement for two townhomes for low to moderate23

income, first time home purchasers.  That's two.  And24

then I see in their May 13th letter, which is Exhibit25
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No. 31, a statement about how they have to sell some1

of the units at market rate to offset other affordable2

units.3

So my confusion is just to the facts of4

the housing here, not whether affordable housing is an5

important goal or use or need for the community,6

anything of that sort.  It's just what is it here?7

What are they going to be getting, a development of8

affordable housing, just a couple of affordable houses9

or a couple of low/moderate or how many market rate?10

I would feel more comfortable getting clarity on the11

project itself.12

BOARD MEMBER MANN:  Well, to --13

CHAIRPERSON GRIFFIS:  Mr. Mann?14

BOARD MEMBER MANN:  To add onto that, I15

guess part of my discomfort is from the fact that we16

have to accept that these numbers that they have given17

us, given to us, are not going to change.  I mean,18

there is only what they are calling a reserve of19

$15,660, which I guess is similar to a profit, if they20

build 10, which means that there is absolutely very21

little wiggle room for the gross sales receipts to22

change or the cost of building to change from this23

given number of $2,521,340.24

I mean, a variation of just a percentage25
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or two could change this entire set of numbers, which1

they are relying on to produce their argument that2

they're doing this out of some sort of economic3

necessity.  So that is where some of my discomfort is.4

CHAIRPERSON GRIFFIS:  Right.5

BOARD MEMBER ETHERLY:  And I understand6

the positions of both of my colleagues.  I am not7

necessarily certain if further information is going to8

get you perhaps where you need to be, and that's not9

to speak for you or to presume that if you were to see10

additional numbers you would be swayed one way or the11

other.12

I am simply landing on the side of the13

fence that I see enough here, which speaks to the14

argument that I heard during testimony, which was that15

there was a desire, there is a desire, to bring a16

certain number of affordable units in concert with17

market development to the subject property here.18

What I see from the June 2nd DHCD19

submission is that at minimum two of the proposed 1020

units need to be set aside for moderate income, first21

time home purchasers and I'm basing that on the22

language that reads "Reserving at least two of the for23

sale townhomes as affordable townhomes or two or more24

of the 10 to be constructed on the property."25



81

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

So I think that what we have at minimum is1

two of these proposed units will be for moderate2

income, first time home purchasers.  Otherwise, 10 is3

the total number that is needed in order to assure4

that if you set aside two that would fall somewhere in5

that low purchase range, you will still have a return6

on investment that would be acceptable for the7

developer.8

As we have talked about in previous cases,9

clearly there is not necessarily -- how do I want to10

phrase this?  That typically is not enough in and of11

itself to guarantee.  Let me put it this way.  Zoning12

Regs, I am not saying the Zoning Regs are here to13

result in a certain return on investment for14

development or to guarantee a certain return on15

investment for development.16

But I think the argument once again that17

is being posited here is that if you look at the18

requirement that is set forth on this property by DHCD19

and you look at some of the market realities that have20

been suggested by the applicant with regard to this21

particular parcel by virtue of its development history22

or lack thereof, that in part helps to identify or23

helps to illustrate what they are presenting as a24

practical difficulty here.25
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CHAIRPERSON GRIFFIS:  Good.1

BOARD MEMBER ETHERLY:  But if there's more2

information that could be brought forward, I am left3

somewhat wanting as to what that could be, perhaps a4

further recitation or a more detailed recitation of5

the economic aspect of it, but I think that still6

brings us back to the same point and that is you7

either take those numbers, you know, at their face or8

not.9

CHAIRPERSON GRIFFIS:  I think that's a10

critical aspect of it and I think this Board gets11

befuddled when we bring up these economic issues, and12

I think anyone that has seen us, you know, for the13

past occurrences would tend to shy away from that,14

because we don't have the expertise or the setup in15

which to gauge the economics.16

Mr. Etherly is absolutely correct.  If we17

are delivered numbers, we're either going to need to18

use our common sense and believe them and move ahead19

with the information that is provided or not ask for20

them, frankly, in my book.21

I look at this and I think the other22

aspect that we have struggled with for years really on23

this Board is this affordable component and there have24

been numerous applications that come and says we're25
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building affordable units of which we have always1

asked well, what is the gauge, what's the guide?  That2

is not so much, but it seems to be getting into3

complication in this and I think we have gone too far4

on one extreme in trying to analyze and dissect that5

aspect.6

Let's look at it from this point.  I would7

say for a moment, if it's helpful, let's remove that8

whole aspect of affordable or even the covenant9

requirements.  We're looking at an R-5-A development10

here.  This is an R-5-A District, meaning it has to11

come before this Board for multi-family for our12

approval and it's not really our approval.13

It's to make sure that everyone takes a14

look at it.  We need to refer to the Office of15

Planning and the Department of Transportation, DHCD,16

the Department of Ed to make sure that the density and17

all the impacts of this are well-incorporated.  It's18

almost like, one might say, a Large Tract Review for19

this residential development.20

And then other than that, there's not21

really that much requirement from us in 353 or for the22

applicant to meet us as long as we refer it to23

everybody.  Then we have a hearing.  You know, we24

don't have these tests of, you know, you have to do25
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this.  All right.1

So where am I going with this?  What I am2

saying is that, first of all, R-5-A also is a higher3

density than what is actually being proposed.  Again,4

now we're looking at a lesser density than is,5

essentially, matter-of-right in a .9 FAR.  Follow me6

here.  Now, they have taken a topology that they want7

to build.  Again, from the existing structure that was8

there, there was multi-family.  Now, they are going to9

a row dwelling topology that lays out as it will.10

9 and 10 are, I think, the most difficult11

ones and that is the only area.  It's the only area of12

side yard relief that they are asking for, except for13

Lot 1, which I will get to that in a moment.  9 and14

10.  Why are 9 and 10 there?  They are row dwellings,15

but they are to the property line on each side, don't16

have an attached building to it, right?  One is to an17

alley and one is to the easement, so that you can18

drive in to the others.19

I think a strong argument could be made of20

whether they actually need side yard relief on those21

two, but let's assume that they do.  They are here.22

I'm not going to argue that.  Now that they have side23

yards, what is the practical difficulty?  Uniqueness24

is clearly this.  Look at this.  The site changed.25
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There is a small retaining wall that's there.  There1

is a plateau, essentially, that is large enough for2

those two townhouses to be developed within the larger3

lot, right?4

So there is a unique aspect of that in5

terms of the grade change from the alley to the street6

and then the corner aspect, right?  If you place those7

in there just land-locking those or say you provided8

a side yard for Lot 9, the practical difficulty of9

doing that is then you would not be able to access10

vehicular access to the rear of all of Lots 1 through11

8.12

That seems to be practically difficult.13

You can't drive to eight of the townhouses that are14

being proposed for development.  And the other one on15

Lot 10, well, what is the practical difficulty there?16

Well, it abuts an alley.  Where are they going to get17

a side yard there?  That's the end of the property18

line.19

So I go back to the other way.  Just let's20

look at the uniqueness of the land and the21

configuration and the practical difficulty that arises22

out of that, and then we can get into the even more23

cumbersome aspect of well, what are the deed and24

covenants that ride with this land?  How have they25
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been changed and what are those additional1

requirements being made and put on to this?  And I2

think that continues to support the application.3

And I think one other aspect of it, going4

to Mr. Etherly's point, which I think is well-stated5

that, you know, how deeply into development proformas6

and analysis are we going to go?  How well can we say7

the construction pricing of today is going to be what8

it is tomorrow or next month?  I mean, who can predict9

that?  What?  It has been increasing 11 percent per10

quarter.  Is it going to drop?11

You know, there's a certain amount of12

confidence that we have to have or, I might say,13

common sense that we have to utilize if there were14

requirements of which to sell these to first time and15

low and very low income families.  Well, doesn't it16

make sense that the pricing of that may be well less17

than that of what it's going to cost to construct or18

even if it's equal/equal, who goes in and does19

something just for that altruistic good?20

I'm sure there's plenty of people that do,21

but some people also need to make a living.  And so22

doesn't it make sense that you need to offset those by23

other units?  That's the way I would think that we24

should take a look at analyzing this.25
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Now, if we get to the point of looking at1

that aspect and we say well, gosh, there is just a2

little bit more, there is a little more specificity,3

there is a little more information that we need, then4

so be it.  Let's do it.  But I want to caution that we5

be absolutely clear if we ask for information and6

let's be very definitive that we think that that would7

be helpful in making our decision.  And if not, I8

would suggest that we obviously move ahead today.  Ms.9

Miller?10

VICE CHAIR MILLER:  Well, since I was the11

one that raised this, after listening to you all12

address this, let me just say this.  There is a13

covenant to be recorded, based on the agreement with14

DHCD and Anacostia Economic Development Corp dated15

June 2, 2005, requiring that two of the 10 homes for16

low to moderate first time buyers be reserved.17

So if we feel comfortable relying on that18

agreement as the requirement, I think it's important,19

at least as an analysis, that that is one of the20

uniquenesses to me to the property, is that it's under21

a covenant.  So therefore, if I know what covenant at22

least I'm dealing with, that that would be fine,23

because I think we need to identify that.24

So just given that, if that's the case, I25



88

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

can then look at their numbers and say that they are1

reasonable with respect to what might be considered2

moderate prices or how their economics would work.3

They don't need to go get more financial information.4

CHAIRPERSON GRIFFIS:  I see.5

VICE CHAIR MILLER:  It's just like which6

covenant are we going to accept.7

CHAIRPERSON GRIFFIS:  Okay.  And you think8

that we can --9

VICE CHAIR MILLER:  I think.10

CHAIRPERSON GRIFFIS:  -- definitively11

decide that or is that something that you want from12

the applicant?13

VICE CHAIR MILLER:  Well, I don't know.14

I'm asking the Board Members, I think.15

CHAIRPERSON GRIFFIS:  Sure.16

VICE CHAIR MILLER:  I would look at the17

latest information and that's the June 2, 200518

agreement.19

CHAIRPERSON GRIFFIS:  Sure.20

BOARD MEMBER ETHERLY:  And I would agree,21

Mr. Chair.  I think we are -- I mean, if I understood22

your question correctly, Mr. Chair, I think the23

information is here, but I think your earlier point24

was somewhat well-taken with respect to as you talk25
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about the uniqueness of this property, however, the1

covenant perhaps and the issue of the 10 units is2

somewhere towards the end of your sojourn, if you3

will, through this application.  The uniqueness in4

some of the issues that you spoke to, however, are5

part and parcel of the extraordinary or exceptional6

situations and conditions that kind of shape the way7

this project has been presented.8

In particular, as you talked about the9

issue of the steep slopes along the south and east10

edges of the property, of the lot, the intent of11

course to provide parking from the rear and also, of12

course, the issue of trying to set forth a workable13

layout for each of these subject properties with some14

of those constraints in place, I think as the Office15

of Planning laid out in its report, if you accept that16

the 10 units is an appropriate number, and I think17

that's where the DHCD and the covenant part kind of18

comes into play, then you clearly have some very clear19

constraints that are created by the topography and the20

shape of the subject property and, of course, the21

proximity of the alley at the rear of the property.22

So I think it's perhaps somewhat of a23

nuance conversation, but an important one.  So in24

essence, I think the issue of the covenants and the25
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issue of the DHCD agreement and the desire for the1

affordable housing is a piece of that, but the bigger2

piece is whatever the issue is, you know, I think a3

compelling argument has been made that 10 is the4

target here and if you're looking at 10, there's some5

very practical issues with respect to the subject6

property, the shape and size and topography of the7

subject lot, that make for some very difficult issues8

here that cannot be resolved without zoning relief.9

CHAIRPERSON GRIFFIS:  Right.  Agreed.  Mr.10

Mann?11

BOARD MEMBER MANN:  I would just respond12

also that I think your argument regarding the13

practical difficulty and uniqueness based on more this14

topographical and conditions, the actual conditions of15

the piece of property itself, are pretty compelling16

and I think that you build a pretty good case by17

talking about those things first and then adding on18

the covenants at the end.19

If we're willing to accept then that there20

is going to be a covenant that there is a requirement21

for two, then I think it really strengthens the22

argument or makes it easier for me to accept.23

CHAIRPERSON GRIFFIS:  Okay.  Yes.  You24

know, quite frankly, the covenant and the deeds which25
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I think is and can be used as a firm basis of1

uniqueness and perhaps arising practical difficulties,2

it tends to weaken that case when we get the day of3

our decision an amendment or a re-clarification or4

whatever it is.  It shows that that is actually in5

some sort of flexibility.6

Now, I think we also need to caution that7

in terms of the parameters of which we're looking at.8

I don't think it would all go away.  So the whole9

point of what the requirements would be may well still10

be in existence, but this has changed dramatically11

from what it was first set out to be and that, to me,12

you know, it just becomes, frankly, more confusing or13

if not certainly not persuasive as the basis of which14

we would rely upon as I think we have appropriately15

done in other cases and applications we have been able16

to rely on.  I don't know that this one is as strong.17

But to that then, as I have indicated, the18

requirements of 353 and then of course the side yard,19

one issue that I want to additionally talk about is20

the side yard on Lot 1, which is the last of that row21

that just doesn't set to the property line.  And I22

have a little difficulty with that one only because23

I'm not sure why one wouldn't be able to extend it24

over to the property line or, in reverse, how is one25
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to maintain and tend to that area that is outside of1

that property line?  I think it's probably,2

approximately, 2 feet that is essentially left over.3

BOARD MEMBER ETHERLY:  Mr. Chair, I'm4

comfortable moving forward under a motion, if you feel5

it is appropriate, at this time, to do so.  I,6

however, feel strongly inclined to move forward in7

that direction.8

CHAIRPERSON GRIFFIS:  Why don't we do that9

and let's continue deliberation under a motion?10

BOARD MEMBER ETHERLY:  Mr. Chair, it would11

be my motion to move approval of Application No. 1731612

of Randle Highlands Manor, LP, pursuant to 11 DCMR13

section 3103.2, for a variance from the lot occupancy14

requirements and a variance from the rear yard15

requirements and for special exceptions under section16

353 and 2516, to allow the development of 10 single-17

family row dwellings on a single subdivided lot in the18

R-5-A District at premises 2700 R Street, S.E., and I19

would invite a second.20

CHAIRPERSON GRIFFIS:  I would second the21

motion.22

BOARD MEMBER ETHERLY:  Thank you very23

much, Mr. Chair.  I think our discussion has been24

quite extensive and perhaps rightfully so.  And once25
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again, as I will emphasize, I think, we are fast1

approaching a point where these questions are going to2

get somewhat larger, not just for this Board, not just3

for the Zoning Commission, but, as we already know,4

for the city at large as it continues to grapple with5

the challenge of maintaining a viable stock of6

affordable housing.7

There is a lot of stuff that needs to8

happen with regard to that objective, all of which9

does not necessarily rest with this particular body.10

Continued tinkering and analysis of what does that11

word affordable mean, what does it look like where it12

needs to be?  A lot of things have to come into13

concert for this city to resolve that question.14

Be that as it may, I think, there is15

definitely a place and a role for this body and the16

Zoning Regulations to play in facilitating that17

process.  And I think the application that we have in18

front of us without major or even significant or any19

contortions begins to take us into that direction.20

Clearly, as we have talked, we perhaps haven't gone21

through the 353 special exception relief, but I think22

that is a fairly straightforward component of this23

application with regard to the relief that's being24

sought here.25
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But I will speak, perhaps very briefly, to1

the ANC submittal that we most recently received and2

note that it has also been, shall we say, a3

challenging project for the ANC at issue here to sort4

through.  And I can understand some of the concerns5

that they raise.  I take that most recent ANC6

submittal to be somewhat similar in content to the7

concerns that were raised by my colleagues, Mrs.8

Miller and Mr. Mann, and I believe those concerns to9

be very serious.  But I felt that the discussion that10

we had hopefully illustrated how those concerns could11

be resolved, in terms of looking at the information12

that we had here.13

In relevant part, the ANC submittal did14

note that they also had questions regarding whether 1015

was the minimum number of units that could be16

developed on the subject property.  And once again, I17

understand where that concern was coming from, but I18

think that some of the additional submittals and the19

overall testimony of the case has been presented20

before us illustrates that for better or for worse, I21

think in this instance better, 10 is the magic number22

here.23

But as you move through the variance24

analysis and, once again, looking at the issue of the25
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sloping nature of the subject property, in particular1

the steep slopes along the south and east edges of the2

lot, and in particular that presence of the alley,3

does, indeed, create some practical difficulties with4

respect to the applicant being able to present or5

satisfy a project that is consistent with the Zoning6

Regs.  Let me pause here, Mr. Chair, and take a deep7

breath.8

From the special exception standpoint9

here, I think, that is perhaps one of the stronger10

aspects of this particular case.  And I think the ANC,11

I think, recognizes that to an extent, as it relates12

to, once again, the history of this particular subject13

property and that is some viable residential14

development here.  Now, of course, all intelligent15

minds may differ and fail to reach agreement on16

exactly what is the most appropriate residential17

development to be achieved here.18

But, I think, once again, kind of going19

back to the overall development history of the subject20

parcel, I think, no one will disagree that we have a21

parcel here that has had its share of challenges in22

terms of getting a bitter, getting a bite, if you23

will, on the hook for bringing this property back into24

productive use.  And I think we have a project here25
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which does that to the fullest possible extent.  I'll1

leave it at that, Mr. Chair.2

CHAIRPERSON GRIFFIS:  Good.  Thank you3

very much, Mr. Etherly.  I would just make note for4

the record, of course, that we did under 353 refer it5

to all agency bodies and have heard back from all.6

And critically, of course, the DHCD recommended7

approval as has the Office of Planning.  Ms. Miller?8

VICE CHAIR MILLER:  I just would like to9

go through the variance test also.  And after10

discussing extensively today, I think that this case11

does meet the variance test.  The first criteria is12

that the property is unique or exceptional by reason13

of exceptional narrowness, shallowness or shape of a14

specific piece of property at the time of the original15

adoption of the regulations or by some reason of16

exceptional topographical condition or other17

extraordinary exceptional situation or condition18

inherent to the property.19

I think, in this case, it's a confluence20

of factors.  I think it is a combination of the size21

and contour of the land, which restricts the22

residential development in this instance that we heard23

testimony and we did get sufficient evidence that this24

land is restricted by a covenant to afford or to25
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provide affordable housing of some sort.  And whether1

it was the first covenant that we were looking at or2

the June 2nd letter, I am convinced that in both3

instances that that necessitates the variances for the4

two properties.  That they would not be able to5

accomplish the goal of providing affordable housing on6

this property with fewer than 10 homes.7

And I would like to cite from the Monaco8

case, in which the Court of Appeals said that a public9

need for the use is an important factor in granting or10

denying a variance and the, apparently, objective11

standards of the enabling acts are applied differently12

to the several kinds of uses.  And as Mr. Etherly has13

said, I think, that affordable housing is a clear goal14

of the city and it is a specific requirement for the15

property here.16

And so I think that the uniqueness and the17

practical difficulties somewhat merge in this case,18

that in order to -- there is a practical difficulty of19

providing affordable housing in the residential unit20

without the variance.  And based on the testimony that21

we heard, the evidence in the record, Office of22

Planning's report that there is no public detriment as23

a result of this, of granting this variance, that24

there is no significant impact on light, air, privacy25
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and it is consistent with the Comprehensive Plan.1

CHAIRPERSON GRIFFIS:  Thank you very much,2

Ms. Miller.  Very well.  Anything else on this?  If3

there's nothing further, then we do have a motion that4

has been seconded before us.  I would ask for all5

those in favor of the motion to signify by saying aye.6

ALL:  Aye.7

CHAIRPERSON GRIFFIS:  And opposed?  Mr.8

Moy, why don't you record the full vote on that?9

MR. MOY:  Yes, Staff would record the vote10

on the motion of Mr. Etherly to approve the11

application, seconded by the Chair, Mr. Griffis, and12

the vote is 4-0-0.  We do have an absentee ballot vote13

from Mr. Hildebrand and his vote is to deny the14

application, which would give a final vote on this15

application as 4-1-0.16

CHAIRPERSON GRIFFIS:  Indeed.  Thank you,17

Mr. Moy.  At this juncture, I would suggest that we18

not waive our regulations and we do issue a full order19

on this case.  And we will provide our notes for that.20

Is the applicant's representative here?21

Are you prepared to submit a draft order?  Okay.22

We'll look for that.  You can coordinate, of course,23

with the Office of Zoning and have your attorney24

address and they can submit a draft order and that25
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will, obviously, assist him getting it out.1

And if we could do that, well, have them2

call in and we'll get the timing done.  The quicker3

the better.  Indeed, indeed.  Okay.  There is it.4

Let's move on.  Anything else we should do this5

morning?6

MR. MOY:  Yes.7

CHAIRPERSON GRIFFIS:  Why don't we take up8

17281?9

MR. MOY:  Yes, why don't we?  The last10

case for decision, Mr. Chairman, is Application No.11

17281 of Power Fuel and Transport, LLC, pursuant to 1112

DCMR 3104.1, for a special exception to reestablish a13

gasoline service station under subsection 743.1 and14

2302.1, in the C-3-A District at premises 4675 South15

Capitol Street, S.W., that's in Square 6274, Lots 116

and 4.17

On February 8, 2005, the Board completed18

public testimony on the application and scheduled its19

decision on June 7, 2005.  The Board requested a20

number of post-hearing documents as well as responses21

from ANC-8D and the Office of Planning.  The applicant22

has made a filing and is identified in your case23

folders as Exhibit 38 and Exhibit 43, which is the24

clarification of their position.  And the third filing25
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from the applicant is their response to a submission1

by the ANC, which is identified as Exhibit 41.2

We also have the ANC filing, which is3

dated May 16, 2005 identified as Exhibit 39.  Finally,4

we have a number of filings that the Board should take5

up as preliminary matters, because the record had been6

closed for other submissions.  The first one being a7

letter from John Ray, which is dated April 5, 2005,8

identified as Exhibit 37.  The second filing is from9

the Department of Transportation, dated May 19, 2005,10

identified as Exhibit 40.  A letter from Ms. Margaret11

Gentry, dated May 24, 2005, identified as Exhibit 42.12

A letter from Mr. Terrefe, dated May 31, 2005,13

identified as Exhibit 44.  And finally, a letter from14

Reverend Motley, dated June 1, 2005, and that document15

is identified as Exhibit 45.  And that completes the16

Staff's summary, Mr. Chairman.17

CHAIRPERSON GRIFFIS:  Excellent.  Thank18

you very much.  Board Members, let's take up, first of19

all, all these exhibits that were submitted.  The20

record was not unlimitedly kept open and so, I think,21

we need to use some very clear discretion on what we22

accept into the record and therefore base our23

deliberation on.  I do not support taking in Exhibit24

No. 42, Exhibit No. 37, Exhibit No. 44 or Exhibit No.25



101

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

43, at this time.  And I would include in that list1

Exhibit No. 45.2

BOARD MEMBER MANN:  Can you repeat that3

list again?4

CHAIRPERSON GRIFFIS:  Sure.  I'll start5

with the low numbers.  Exhibit No. 37 is the6

submission from one of the participants in the case7

and I wasn't sure that --8

MR. MOY:  That's correct.9

CHAIRPERSON GRIFFIS:  -- we had left the--10

MR. MOY:  That's correct.11

CHAIRPERSON GRIFFIS:  -- record open for12

a full briefing of the issue.  The 42 is somewhat13

attendant to that, the Margaret Gentry submission.  I14

don't think there was specificity in requesting that15

additional information.  And likewise, although often16

times we would just keep the record open or not, we17

would accept things into it, but with the amount that18

is coming in here, I think we need to be fair and19

impartial at this.  I would not accept the other20

letters, which is 43 and 45, and 44.  Did I say 44?21

Yes.22

VICE CHAIR MILLER:  Yes.23

CHAIRPERSON GRIFFIS:  And 44.24

BOARD MEMBER MANN:  I would support that25
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also.  And I think that by excluding all of those, it1

sort of balances out also.2

CHAIRPERSON GRIFFIS:  So that includes3

four exhibits that are under question, at this point.4

Is that correct?5

MR. MOY:  That would be five, Mr.6

Chairman.7

CHAIRPERSON GRIFFIS:  Indeed, 43 is8

included.  37, 42, 43, 44, 45.9

VICE CHAIR MILLER:  Mr. Chairman, 37, 4210

and 44, did you say 44?11

CHAIRPERSON GRIFFIS:  Yes.12

VICE CHAIR MILLER:  Okay.  They were all13

submitted by persons who were not parties to the case14

and we didn't -- we closed the record, except for15

filings by parties, I believe.16

CHAIRPERSON GRIFFIS:  That's correct.17

VICE CHAIR MILLER:  Right?  Okay.  So I18

agree with those.19

CHAIRPERSON GRIFFIS:  What number is that?20

MS. GLAZER:  Mr. Chair, sorry to21

interrupt, but I may be mistaken, I think someone said22

Exhibit 43, which, if I'm not mistaken, was from the23

applicant, who obviously was a party.24

CHAIRPERSON GRIFFIS:  Right.  I'm sorry.25
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43 should not be included.  That is something else.1

That's right.  Four, four exhibits, one, two, three,2

four, 37, 42, 44 and 45.3

MR. MOY:  Yes, that's correct.  My4

mistake.5

CHAIRPERSON GRIFFIS:  Everybody clear on6

that?  Is there any opposition to that?  Any7

additionals or discussion on any of those?  Very well.8

If there's no opposition, let's move ahead then to the9

discussion of the case.10

This is an interesting case that, of11

course, began with the applicant, essentially as a12

preliminary matter, but also as a vein through the13

entire case presentation of asking whether they14

actually needed to be here or not.  Not, I think,15

uncommon.  Well, it is somewhat uncommon, but not an16

unwarranted discussion, often times when potentially17

referred or advised to be here to question, as long as18

it begins to inform and embrace the application that's19

actually before us.20

If you're going to come for relief, then21

certainly it is appropriate to ask are you22

appropriately here.  But then, at some point, we need23

to admit that you either are or you don't show up and24

then make the case presentation.  I think at the end25
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of submissions of one of the agency's, Department of1

Transportation, also the Office of Planning, with the2

support of their applicant in their submission, we3

have a full case that is ready to be decided upon4

today.5

I'll open it up to anybody to begin6

discussion, but I think that we really need to focus7

our attention on the relief and test of relief that is8

sought, and that's under section 706.  And it's fairly9

straightforward.  We can address them specifically.10

Ms. Miller?11

VICE CHAIR MILLER:  I just want to briefly12

address the question that it was appropriate that they13

be here.  The regulation is 706.1 and it relates to14

fenestrations established or enlarged after May 12,15

1958.  The applicant made the argument that well, it16

was in existence before 1958.  However, we have gotten17

a lot of documentation in the record that shows that18

there were intervening uses, that it was a gas19

station, then it was for another use, and I would20

conclude that it was established after 1958, based on21

the Certificate of Occupancies that we got showing22

that they were issued to use as a gas station after23

1958 and there have been other uses before.24

CHAIRPERSON GRIFFIS:  Very well.25
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MR. MOY:  Mr. Chair?1

CHAIRPERSON GRIFFIS:  Yes.2

MR. MOY:  May Staff interrupt just for a3

moment?4

CHAIRPERSON GRIFFIS:  Sure.5

MR. MOY:  Take a step back.  Staff is6

assuming that the DDOT report was accepted into the7

record.8

CHAIRPERSON GRIFFIS:  That's correct.9

MR. MOY:  All right.  Thank you.10

CHAIRPERSON GRIFFIS:  Okay.  Additional,11

Ms. Miller?12

VICE CHAIR MILLER:  In either way, they13

were self-certified and asked for this relief, so I14

think that we can proceed under 706.1 and see if the15

provisions are met.16

CHAIRPERSON GRIFFIS:  Excellent.  Okay.17

Well, then let's begin.  706, of course, goes to the18

aspect of it would be special exception, except under19

certain conditions, in which we say that, in fact, it20

does.  And that carries through with the other21

districts, also, but that's obviously the beginning of22

service station when they are allowed.23

706.3 indicates the station would not be24

located within 25 feet of the Residential District.25
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There is testimony in the record that indicates that1

it does comply with that 25 foot distance.  The2

operation you shall not create dangerous or3

objectional traffic conditions.  Now, we had talked4

about that somewhat or a lot in the hearing, in terms5

of the ingress, the egress, what was being closed off6

and what was being opened or utilized, how the trucks7

were going to service this.8

And then, of course, there's the accessory9

use that was being proposed and built and that would10

create its own and also additional circulation in11

traffic.  I think the Department of Transportation has12

weighed in on that aspect and also the revised plans13

that have come forward, and I think it's persuasive14

that they meet the fact that that would not create any15

dangerous or objectionable traffic conditions and16

therefore satisfy 706.4.17

706.5, of course, the Board can impose18

design, appearance, screening, lighting other19

requirements as it deems necessary.  We went through20

quite a bit of the lighting where it would be and the21

proper lighting and I don't think there is additional22

conditions outside of that, which has been provided in23

the plans that we would need to impose.24

And then 706.6, of course, to require25
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parking spaces.  There was also some replacement of1

those and the required spaces, their location and2

their access, I think, have been shown to be3

adequately situated for proper operation.  But let me4

open it up to others, if they have other concerns.5

VICE CHAIR MILLER:  Well, we may get to6

those same conditions.  I'm not sure, but I think one7

of the concerns was that they improve the street8

pavement that they exited out to.9

CHAIRPERSON GRIFFIS:  Right.  But go right10

ahead with that.  Are you saying that we should11

require the differing types of pavement?12

VICE CHAIR MILLER:  Well, give me a13

moment.14

CHAIRPERSON GRIFFIS:  Sure.15

VICE CHAIR MILLER:  Okay.  Here it is.16

Actually, the applicant committed to doing this in17

their Exhibit 41.  Specifically, Power Fuel committed18

to make any required improvements to the paved street19

at South Capitol Street dead end ending at the20

southern entrance to the Lot 1 and Lot 4 to make21

entering and exiting as smooth as possible.22

BOARD MEMBER ETHERLY:  Mrs. Miller, would23

those be the changes that are referenced with regard24

to the existing Bank of America branch site and that25
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portion of the property that would be entered off of1

what is the extension of Southern Avenue to the south2

of South Capitol Street?3

VICE CHAIR MILLER:  You must be looking at4

something I don't have in front of me.  I would guess5

that you are correct, but what are you looking at?6

BOARD MEMBER ETHERLY:  At Exhibit No. 38,7

which is the traffic study that was done by a8

consultant at the request of the applicant, there is9

reference to, and I'm getting to that by way of the10

DDOT report at Exhibit No. 40, which references that11

it is comfortable with the proposed application,12

subject to the incorporation of certain13

recommendations that were contained in the traffic14

analysis.15

And at page 3 of the traffic analysis,16

there is a paragraph which speaks at some distance, it17

speaks at some length to driveway modifications at18

what would be roughly the east side, the east portion19

of the property as you move along South Capitol Street20

heading roughly eastward.  For vehicles that were21

looking to turn into the portion of the property that22

involves the Bank of America branch, there was a23

concern that the distance from the curb to South24

Capitol Street off of that extension of Southern25
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Avenue was not sufficient enough to allow for clear1

ingress and egress and might conceivably block traffic2

for a portion of vehicles that would be blocking the3

inbound lane.4

So there were some recommendations there,5

which I thought were helpful recommendations.  My6

colleagues will recall that I had some concerns about7

the issues of traffic movements there, because of the8

proximity that we heard in testimony of other gas9

stations in the immediate vicinity and, in particular,10

the, what's the phrase I'm looking for, manner in11

which Livingston Road empties out onto South Capitol12

Street.  You essentially have a very busy intersection13

there with Southern Avenue and South Capitol Street14

being one major choke point and then the convergence15

of Livingston Road, Southeast and South Capitol Street16

being another choke point, all within very near17

proximity of the subject site.18

My only question was, and this was a19

question I wanted to share with my colleagues, if I20

recall correctly the types of recommendations that21

were included in the traffic consultant's report would22

not require any type of agreement from BOA.  BOA is a23

tent on the site, if I'm correct.  So that property is24

all under the control and ownership of the applicant25
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and, therefore, there wouldn't be any problem to1

implementing those conditions that are contained in2

the traffic consultant's report, if I recall3

correctly.4

CHAIRPERSON GRIFFIS:  Well, I think, one5

of the critical aspects that you brang up, Mr.6

Etherly, is that, obviously, it steps beyond our7

jurisdiction, but when DDOT got involved and asked for8

traffic consultants to look at this, they wanted to9

look at the entire area of the site.  And actually the10

revisions that are attendant to what Mr. Etherly is11

showing us are pointing our attention to it does12

exactly that.  It creates new ingress and egress for13

the adjacent site Lot 4, as it's labeled on the14

drawing submitted, which seems to go directly to the15

ease of circulation in the subject site.16

So I think the point being DDOT in its17

last submission, which ends "The applicant has18

addressed DDOT's concerns by the traffic consultant,19

analyzed traffic conditions and incorporating20

circulation improvements on revised site plans.21

Accordingly, DDOT has no objections to the22

application."  Is exactly what you're saying, Mr.23

Etherly, is they didn't only look at how you get in24

and out of the proposed site, but out of the adjacent,25
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and, obviously, taking into consideration the1

intersection of which this is located.2

BOARD MEMBER ETHERLY:  Yes.3

CHAIRPERSON GRIFFIS:  That brings up4

another interesting point outside of the vehicular5

access, but the point that was brought up early on in6

the case and then also in the last submission by the7

ANC.  And I'll open it up for Board comment, and that8

is whether this is correctly the address and the9

ownership and the correct site and the lot and all10

that.  And I think it went a lot to discussing whether11

this was in continuous use.  I'm not sure outside of12

that, which I think, I know, we have decided that this13

is required, that there is much in our own14

jurisdiction that would go to that.  But let me see if15

others feel that.16

BOARD MEMBER MANN:  Right.  I thought that17

the whole idea that there was some controversy18

regarding the address was sort of subsumed into our19

conclusion that the relief was necessary and therefore20

that issue is moot.21

CHAIRPERSON GRIFFIS:  Right.  And I tend22

to agree.  However, in the last submission of the ANC,23

of which we'll be giving great weight, it does say24

under the heading of "Wrong Address," it says "It is25
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the position of the Commission that because the1

address on the application is incorrect, the2

application should be rejected."  And that's a strong,3

very straightforward direction for us to either take4

or not.5

I don't find that that would be the basis6

of which you would deny an entire application.  And,7

in fact, it would run into further complications in8

permitting if this was not the attendant address to9

the application.  But you can comment, Mr. Mann.10

BOARD MEMBER MANN:  It just doesn't seem11

to me to be much different than other applications12

that we have had where addresses sometimes change,13

based on the road fronters that they have or other14

factors that cause an applicant to choose one15

particular address over another.  It just seems like16

a non-issue to me.17

CHAIRPERSON GRIFFIS:  Okay.  18

BOARD MEMBER MANN:  We're still talking19

about the same piece of land.20

BOARD MEMBER ETHERLY:  Yes, I mean, I21

would somewhat agree, but I think the more important22

point is the earlier statement of Mr. Mann, and that23

is I just think the address issue was mooted by the24

Board's decision to move forward under the current25
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analysis.1

CHAIRPERSON GRIFFIS:  Okay.  2

BOARD MEMBER ETHERLY:  But sticking with3

the ANC report and coming back to my little pet issue4

of traffic for the next three hours, I'm just kidding,5

but I do believe that the ANC did spend some time6

expressing some concerns about changes or improvements7

to the Southern Avenue portion of the subject property8

and I was alerted to the fact by Staff that the9

Southern Avenue improvements piece was also a10

component that was included in the Office of11

Planning's initial report as well.  So I just wanted12

to kind of highlight that for the record, as we kind13

of grapple with the ANC report and their opposition,14

as I understand it, to the application before us.15

Moving aside the address issue, primarily16

because of it being mooted, I think some of the17

traffic improvements that were alluded to by the DDOT18

report and also, of course, in the Office of19

Planning's original report would tend to, in my20

thinking, address a couple of the major or the21

remaining major concern that was included in the ANC's22

report, and that being concerns about the dangerous23

and/or objectionable traffic conditions by virtue of24

that Southern Avenue and South Capitol Street25
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intersection.  Thank you, Mr. Chair.1

CHAIRPERSON GRIFFIS:  Good.  Thank you.2

Then to continue on with the ANC, I wanted us to3

quickly address the fact that they wanted us also to4

reject the May 2 submission by the applicant.  And I5

had taken note of that and looked in the fact that6

they were able to respond to that, although I agree7

that they should have been served as it appears from8

their own submission that they had ample time and did9

receive it.10

The fact that we should reject this11

application out right because the issuance of permit12

was not also noticed to the Commission, again goes13

beyond the jurisdiction of which we could base a total14

dismissal on.  And having now proceeded entirely15

through a public hearing with great participation, I16

don't see that that would be adequate basis for a17

denial.  Let's then move on to other elements and18

aspects of this that others have.  Ms. Miller?19

VICE CHAIR MILLER:  Well, I just note that20

the traffic study does make a few different21

recommendations and whether we want to consider making22

them conditions or not.  Another one is on page 3 of23

the traffic report which talks about reconfiguring the24

bank circulation system.25
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CHAIRPERSON GRIFFIS:  Yes.1

VICE CHAIR MILLER:  On the south side of2

the bank site to direct bank traffic to exit at the3

back.  Correct me if I'm wrong, but I am under the4

impression, and this goes to the different addresses5

issue, but the whole site is under one ownership and6

that there are different lots and one of the lots is7

going to be used by the bank and one of the lots is8

used by the gas station.  But I think that there is9

control over the part that's owned by the bank or the10

part that is occupied by the bank.  So that if we are11

talking about reconfiguring into bank area, that12

that's where we can do that, yes.13

CHAIRPERSON GRIFFIS:  Well, they hired a14

traffic engineer and he took a study and a swipe at15

it, so we would hope that they have control over it.16

So what you're saying then logically is that that this17

should be a condition of your support of the18

application, Ms. Miller?19

VICE CHAIR MILLER:  Yes.20

CHAIRPERSON GRIFFIS:  I was assuming that21

this was, in fact, a part of the plans that were22

submitted that would be part of the application that23

we're looking at.  In fact, DDOT says that they don't24

object to this application, because of the25
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improvements on the revised plans.  These are the1

revised plans.  So, yes, I believe that it is2

attendant to reconfiguring how traffic circulates3

through the entire area.4

Because the adjacent, as Mr. Etherly was5

saying, site has impact on the instant site and each6

have impact on the larger intersection.  So I'm taking7

that as the submitted plans at which we're looking at,8

also with Exhibit No. 12, I believe, is the most9

current iteration and drawing.  Make sense?10

VICE CHAIR MILLER:  Okay.  So you're11

saying that that's already shown in the plans?12

CHAIRPERSON GRIFFIS:  Right.13

VICE CHAIR MILLER:  So we don't need an14

additional condition?15

CHAIRPERSON GRIFFIS:  Well, no, I'm saying16

that those are submitted to become part of the plans.17

VICE CHAIR MILLER:  Oh, okay, then we do18

need it.19

CHAIRPERSON GRIFFIS:  So it's -- yes,20

absolutely.21

VICE CHAIR MILLER:  Okay.  22

CHAIRPERSON GRIFFIS:  Maybe I wasn't23

clear.  I'm not sure we need a specific condition, a24

proposed condition in this that states that it will25
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take up the recommendation of the street, because it1

is being proposed that this is what we're looking at2

for approval or denial.  These are the plans that will3

be built, if this is approved.  Maybe that wasn't4

helpful at all.  I should have kept my mouth shut.5

VICE CHAIR MILLER:  Well, all I'm saying6

is I'm willing to drop any written conditions that7

aren't necessary, because they are actually reflected8

in the plans that we're approving.9

CHAIRPERSON GRIFFIS:  Excellent.  I10

totally agree.  Okay.  Anything else?  Any other11

aspects that need to be discussed specifically to this12

application before we go to a motion?  Mr. Etherly,13

did you have something?14

BOARD MEMBER ETHERLY:  No, Mr. Chair.  I'm15

prepared to move forward.16

CHAIRPERSON GRIFFIS:  Let's move ahead17

then.  Is there action proposed from the Board18

Members?19

BOARD MEMBER ETHERLY:  Mr. Chair, it would20

be my motion to approve Application No. 17281 of Power21

Fuel and Transport, LLC, pursuant to 11 DCMR 3104.1,22

for a special exception to re-establish a gasoline23

service station under subsection 743.1.  Let me just24

confirm, Mr. Chair, are we only under 743 or are we25
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also under 2302.1?1

CHAIRPERSON GRIFFIS:  706.2

BOARD MEMBER ETHERLY:  Is it appropriate3

just to 743.1 and 2302.1, as well or are we --4

MS. GLAZER:  Mr. Chair, if I may5

interject, I think 706 is worth mentioning also.6

BOARD MEMBER ETHERLY:  Thank you very7

much, Mr. Chair.  Thank you to the OAG.  Just to8

restate that motion, approval of Application No.9

17281, Power Fuel and Transport, LLC, pursuant to10

3104.1, for a special exception under subsections 70611

and 2302.1 in the C-3-A District at premises 467512

South Capitol Street, S.W., and I would invite a13

second.14

BOARD MEMBER MANN:  Second.15

CHAIRPERSON GRIFFIS:  Thank you, Mr. Mann.16

BOARD MEMBER ETHERLY:  Thank you, Mr.17

Mann.18

VICE CHAIR MILLER:  I may want to offer a19

friendly amendment here.  They sought a special20

exception, I think, pursuant to 743.1, why don't we21

add that to the relief?22

CHAIRPERSON GRIFFIS:  All right.  We need23

to get some clarity on that then, because it was my24

understanding that we had actually established the25
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fact that that was an accessory use to the gas station1

and that was going ahead, but perhaps Staff or OAG2

recalls definitively how we proceeded with that,3

because our major focus and emphasis was on 706 and4

2302.5

MS. GLAZER:  Mr. Chair, 743.1 states that6

a gas station can be approved as a special exception7

subject to the provisions of 706.  So that was why I8

mentioned 706.  So you would rely on both provisions9

and, indeed, the criteria is mostly contained in 706.10

CHAIRPERSON GRIFFIS:  So the point is in11

743.1 it kicks you into 706.  All right.  I see where12

you're going.  Okay.13

BOARD MEMBER ETHERLY:  So the friendly14

amendment would be more than acceptable to reference15

743.1.16

CHAIRPERSON GRIFFIS:  Good.17

BOARD MEMBER ETHERLY:  And that would18

also, of course, Mr. Chair, be with the understanding19

that taking into consideration the exchange between20

you and Mrs. Miller.  I don't know whether it is21

necessary to list out the "conditions" that were22

referenced in the DDOT report.  But it would be my23

understanding that all of that is contained in my24

motion.  So as part of the revised site plan, all of25
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the recommendations that were included in the traffic1

consultant's study and approved by DDOT would be2

included in my motion.  Thank you, Mr. Chair, and I3

believe that motion was seconded.  Thank you, Mr.4

Mann.5

BOARD MEMBER MANN:  Yes, and the seconder6

is in agreement.7

CHAIRPERSON GRIFFIS:  Good.  Any other8

further discussion, deliberation on this?  Ms. Miller?9

VICE CHAIR MILLER:  I just want to be10

clear.  My understanding is the conditions that I11

addressed are included in the plans and will not need12

to be specifically listed as conditions.  But that the13

motion --14

BOARD MEMBER ETHERLY:  I would agree.  I15

just was stating it just so you were clear.16

VICE CHAIR MILLER:  But the motion does17

incorporate applicant complying with the18

recommendations in the traffic report?  Is that19

correct or not?20

BOARD MEMBER ETHERLY:  That's correct.21

VICE CHAIR MILLER:  Okay.  22

CHAIRPERSON GRIFFIS:  That's correct.23

There's going to be two sets of plans, one set, in the24

sense of plans, but the most current set of plans,25
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which I believe is Exhibit No. 12, and then the1

supplement plans that are part of illustrating the2

traffic engineer's report, and that's what you see is3

the hand drawn over the site plan of the ingress and4

egress and the drive aisles.  That will all be,5

obviously, the condition of approval.  That's what6

will be proceeded with if this goes forward.7

Very well.  Anything else, any8

clarifications, deliberations on this?  If not, then9

we do have a motion before us.  It has been seconded.10

I would ask for all those in favor to signify by11

saying aye.12

ALL:  Aye.13

CHAIRPERSON GRIFFIS:  And opposed?14

Abstaining?  Mr. Moy?15

MR. MOY:  Yes, sir, the Staff would record16

the vote as 4-0-1 this is on the motion of Mr. Etherly17

to approve the application per the conditions as18

stated in the submission seconded by Mr. Mann.  We19

have also in support of the motion Mr. Griffis and Ms.20

Miller and we have a Zoning Commission Member not21

participating on this case.  Full order?  Full order?22

We do have ANC that is opposed to this.23

CHAIRPERSON GRIFFIS:  Yes, I don't see any24

reason to waive our regulations.  Let's issue a full25
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order on this case.  Very well.  Mr. Moy, is there any1

other business for the Board in its morning session?2

MR. MOY:  Not for this morning session,3

sir.4

CHAIRPERSON GRIFFIS:  Indeed.  If there's5

no other business for the morning session, let's then6

adjourn the 7th of June 2005 morning session.  As it7

is 2:00, we might as well move right into our8

afternoon session.  However, we need to take a break9

just to get a little substance and review the10

afternoon.  I will note that we have two cases.  We11

will first in the afternoon call 17326 and then 17327.12

Mr. Moy, if I'm correct, 17328 has been withdrawn and13

no action by the Board is required.  Is that correct?14

MR. MOY:  That's correct, sir.15

CHAIRPERSON GRIFFIS:  Indeed.  We have two16

cases then.  It is 2:00.  I do apologize.  The Board17

is going to start our afternoon case a little bit18

late.  I am proposing we will be back at 2:45 and19

proceed and we will get everyone out of here very20

quickly, I would imagine.  Thank you.21

(Whereupon, the Public Meeting was22

concluded at 2:04 p.m.)23

24

25


